IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


NATIONAL ASSOCIATION OF PERFORMING 
ARTISTS by JAMES J. WALKER and 
FRED WARING, Trustees Ad Litem 

vs. 

WM. PENN BROADCASTING COMPANY, 

P. B. WHITE CO., INC., 

KEITH TAILORS, INC., 

ROYAL SHOE MARKET, INC., 

MORRIS EISENBERG and HERMAN 
SCHAEFFER, Individually and 
Trading as 

BAILEY’S FURNITURE CO. 


CIVIL ACTION 


V 


No. 939 


STIPULATION FOR DISMISSAL WITHOUT 
PREJUDICE 


AND NOW, to wit: this 20th day of January, 1942, it is 
stipulated that the above captioned action may be dismissed 
without prejudice and without costs. 
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Attorney f 


JAN 2 4 1942 

Glar* 



EISER, esq.. 

Plaintiff 





PHILIP WERNER AMRAM, ESQ., Attorney 
for Wm. Penn Broadcasting Company, 
P. B. White Co.,Inc., Royal Shoe 
Market Inc., Morris Eisenberg and 
Herman Schaeffer, Ind. & Trdg. as 


Bailey’s Furniture Co. 



'I./JACK FEINSTEIN, ESQ., 

Attorney for Keith Tailors, Inc. 

























IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERM DISTRICT OF HEMMSYLVAMIA 


RATIONAL ASSOCIATION OF PERFORMING 
ARTISTS, by James J. Walker and 
Fred Waring, Trustees ad litem 


CIVIL ACTION 


v 


FILE #939 



LLIAM PENN BROADCASTING COMPANY 



On what date did Benny Goodman join the plaintiff 


INTERROGATORIES ADDRESSED 
TO THE PLAINTIFF IN ACCOR¬ 
DANCE WITH RULE 33 


organization? 

2. Did Benny Goodman sign any application blank or any 


other document evidencing membership; if so, please attach copy 
thereof. 

3. Did Benny Goodman sign an agreement or document 
transferring to the plaintiff association any rights or property 
which he might have in the records designated as "A” and "C" 

of paragraph 13 of the Plaintiff’s Bill of Complaint? If so, 
attach, a copy thereof. 

4. Did Benny Goodman make the records "Bluebirds in the 
Moonlight" and "Heaven in my Arms" for the Columbia Recording 
Corporation under a written contract or contracts? If so, attach 
a copy of any such contracts and also give the dates of the making 
of the said records and the dates on which they were first offered 


publicly for sale by the Columbia Recording Corporation through 
its regular distribution channels. 

5. Who made the arrangement of the records "Bluebirds 
in the Moonlight" and "Heaven in My Arms" as recorded by Benny 
Goodman in the recordings above recited? 
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6. Did Benny Goodman secure the consent of the copyright 
owner to the making of such arrangement? If so, attach a copy 
of such consent. 

7. Did Benny Goodman copyright the arrangement? Was such 
arrangement the property of Benny Goodman and did he arrange for 
the copyright thereof? If not, was such arrangement the property 
of any other person, firm or corporation and, if so, did they 
copyright the same and give Benny Goodman a license to use such 
arrangement? If the answer to any of the questions above is in 
the affirmative, please attach "copies of all relevant documents. 

8. How many recordings of Benny Goodman were on the 
open market on December 1, 1937? How many on January 25 and 26, 
1940? 

9. On what date did Hal Kemp join the plaintiff organiza¬ 
tion? 

10. Did Hal Kemp sign any application blank or any other 
document evidencing membership; if so, please attach copy thereof. 

11. Did Hal Kemp sign an agreement or document transferring 
to the plaintiff association any rights or property which he 
might have in the record designated as ”B V of paragraph 13 of 

the Plaintiff’s Bill of Complaint? If so, attach a copy thereof. 

12. Did Hal Kemp make the record 11 Oh.I What You Said" 
for the KCA Manufacturing Co., Inc., under a written contract? 

If so, attach a copy of any such contract and also give the date 
of the making of the said record and the date on which it was 
first offered publicly for sale by the RCA Manufacturing Co., Inc. 
through its regular distribution channels. 

13. Who made the arrangement of the record "Oh! What You 
Said" as recorded by Hal Kemp in the recording above recited? 
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14. Did Hal Kemp secure the consent of the copyright 
owner to the making of such arrangement? If so, attach a copy 
of such consent. 

15. Did Hal Kemp copyright the arrangement? Was such 
arrangement the property of Hal Kemp and did he arrange for 

the copyright thereof? If not, was such arrangement the property 
of any other person, firm or corporation and, if so, did they 
copyright the same and give Hal Kemp a license to use such 
arrangement? If the answer to any of the questions above is in 
the affirmative, please attach v copies of all relevant documents. 

16. How many recordings of Hal Kemp were on the open 
market on December 1, 1957? How many on January 25 and 26, 1940? 

17. On what date did Johnny Green join the plaintiff 
organization? 

18. Did Johnny Green sign any application blank or any 
other document evidencing membership; if so, please attach copy 
thereof. 

19. Did Johnny Green sign an agreement or document trans¬ 
ferring to the plaintiff association any rights or property which 
he might have in the record designated as "D" of paragraph 13 of 
the Hlaintiff's Bill of Complaint? If so, attach a copy thereof. 

20. Did Johnny Green make the record "All the Things 
You Are" for the U. S. Record Corp. under a written contract? 

If so, attach a copy of any such contract and also give the date 
of the making of the said record and the date on which it was 
first offered publicly for sale by the U. S. Record Corp. through 
its regular distribution channels. 

21. Who made the arrangement of the record "All the Things 
You Are" as recorded by Johnny Green In the recording above 
recited? 

22. Did Johnny Green secure the consent of the copyright 
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owner to the making of such arrangement? If so, attach a copy 
of such consent. 

23. Did Johnny Green copyright the arrangement? Was 
such arrangement the property of Johnny Green and did he arrange 
for the copyright thereof? If not, was such arrangement the 
property of any other person, firm or corporation and, if so,' 
did they copyright the same and give Johnny Green a license to 
use such arrangement? If the answer to any of the questions 
above is in the affirmative, please attach copies of all rele¬ 
vant documents. 

24. How many recordings of Johnny Green were on the open 
market on December 1, 1937? How mahy on January 25 and 26, 1940? 

25. How many members did the plaintiff organization have 
on December 1, 1937? How many on January 25 and 26, 1940? 

26. How many recordings of all the members of the plain¬ 
tiff organization were on the open market on December 1, 1937? 
How many on January 25 and 26, 1940? 

27. Did the plaintiff organization on or about 
December 17, 1937, enter into a contract with the defendant un¬ 
der the terms of which the defendant received a license purpor¬ 
ting to permit the defendant to perform publicly by broadcasting 
from Station WPEw any phonograph records containing performances 
by any of the members of the Association, such license being 

at the rate of One Thousand Dollars ($1,000.00) per annum for 
unlimited use of all of the recordings of all of the members of 
the association? Is the copy of the agreement attached hereto 
and marked "Exhibit 1" a true and correct copy thereof? 

28. Did the plaintiff organization, on or about 
December 11, 1939, offer to the defendant a proposed renewal 
of the said contract, for a period beginning December 1, 1939, 
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upon identical terms and conditions, saving and excepting only 
that there was inserted in said agreement an additional clause 
numbered 8, reading substantially as follows: 

"in the event of any dispute between Wm. Penn Broadcasting 

Company and the American Federation of Musicians, this 

license shall forthwith become null and void" 

and did the plaintiff organization at that time refuse to grant 
to the defendant any license except with the inclusion of the 
said clause quoted, or a clause siibstantially similar thereto? 

29. Did the defendant, on or about January 10, 1940, 
offer to make an agreement with the plaintiff organization pur- 
porting to act on behalf of all of Its members under which the 
defendant would take a license for a period of one year beginning 
December 1, 1939, upon identical terms and conditions as the 
said agreement marked Exhibit 1, and provided that the proposed 
new clause 8 (quoted in Interrogatories bo. 28, supra) was 
eliminated? Did the plaintiff organization refuse to grant such 
license to the defendant and did the plaintiff organization 
refuse to grant the defendant any license whatever except with 
the inclusion of the clause numbered 8 as stated in Interroga- 
tories i\o. 28 above? 

30. Has the plaintiff organization granted licenses pur¬ 
porting to grant the right to use phonograph recordings of all 
members of the organization to other broadcasting stations in the 
City of Philadelphia? 

31. Did the plaintiff organization at or about December, 
1939, issue licenses to other broadcasting stations in the City 
of Philadelphia or elsewhere in the Commonwealth of Pennsylvania? 
If so, please give full details with respect to such other con¬ 
tracts, specifically designating whether such contracts contain 
any clause in any manner similar to the American Federation of 

Musicians clause quoted above in Interrogatory bo. 7. 
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32. Did the plaintiff organization pay any part of the 
costs, expenses or counsel fee in connection with the pending 
litigation? If so, what portion of the costs and expenses did 
they pay, and who paid costs, expenses or counsel fees which 
were not paid by the plaintiff organization? Furnish full 


details 



PHILIP WERNER AMRAM, 
Attorney for Defendant. 


DATED: October 16, 1941. 
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AGREEMENT between HERBERT A. SFEISER and RAYMOND A. 
SPEISER, Attorneys-in-Fact for NATIONAL ASSOCIATION OF PERFORM- 
ING ARTISTS (hereinafter called "Association”), and WILLIAM PENN 
BROADCASTING COMPANY (hereinafter called Licensee"). 

1. Association grants to Licensee, its successors 
and assigns, and Licensee accepts for a term of one year from 
December 1st, 1937, a license to publicly perform by broadcast- 
ing from radio station WPEN, located at Philadelphia, Pennsyl¬ 
vania, renditions of the performances of members of the Associa¬ 
tion, made for use on phonographs. 

2. Nothing herein contained shall be construed as 
authorizing Licensee to grant to others any right to reproduce 
or perform publicly for profit by any means, method or process 
whatsoever, any of the said renditions of the performances coming 
within the purview of the within license broadcast pursuant here¬ 
to, or as authorizing any receiver of any such broadcast rendi¬ 
tion to publicly perform or reproduce the same for profit by any 
means, method or process whatsoever. Provided, however, that 
Licensee shall have no liability for any performance or re-pro- 

• 

duction of the same by any receiver of such broadcast rendition 
unless the same is done by authorization of Licensee. 

3. The within license is strictly limited to rendi¬ 
tions of the performances for phonograph use, heretofore or here¬ 
after, during the term hereof, made by members of Association, 

in programs rendered at or from said radio station, or at or 
from any other place duly licensed by Association to perform such 
works, from which place rendition of such works is transmitted to 
said radio station for the purpose of being broadcast therefrom. 


Exhibit 1 















4. Under the terms and conditions hereinabove set 
forth. Licensee agrees to pay to Association, as compensation for 
the within license, the sum of ONE THOUSAND ($1,000.00)DOLLARS 
per annum, payable in equal quarterly installments in advance, be¬ 
ginning December 1st, 1937. payments to be made to the order of 
HERBERT A SPuISER and RAYMOND A SPEISER, Attorneys-in-Fact, at 
1000 Girard Trust Building, Philadelphia, Pennsylvania. 

5. Association reserves the right at any time and 

from time to time, to withhold or withdraw from the grant of this 
license, any phonograph record made by a member of the Association 
Association shall, however, first give at least forty-eight hours 
written notice of such withdrawal to Licensee; and such withdraw¬ 
als shall not be made as will seriously interfere with or defeat 
the rights granted under this license. 

6. Association agrees to indemnify, save and hold 
Licensee harmless and defend Licensee from and against any claim, 
demand or suit which may be made or brought against the Licensee 
by any member of the Association (or if the said member of the 
Association shall be the leader, conductor or head of any orches¬ 
tra or ensemble which shall have made the recording, then against 
any claim, demand or suit which may be made or brought against 
the Licensee by any member of such orchestra or ensemble) by rea¬ 
son of any broadcasts made in accordance with this license. 

In the event of the service upon Licensee of any 
notice, process, paper or pleading, under which a claim, demand 
or action is made or begun against Licensee, as provided in para¬ 
graph 6 hereof, Licensee shall forthwith give Association written 
notice thereof and simultaneously therewith deliver to Associa- 
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tion written notice thereof and simultaneously therewith deliver 
to Association any such notice, process, paper or pleading, or a 
copy thereof, and Association shall have sole and complete charge 
of the defense of any action or proceeding in which any such 
notice, process, paper or pleading is served. Licensee, however, 
shall have the right to engage counsel of its own, at its own 
expense, who may participate in the defense of any such action 
or proceeding and with whom counsel for Association shall 
cooperate. Licensee shall cooperate with Association in every 
way in the defense of any such action or proceeding, and in any 
appeals that may be taken from any Judgments or orders entered 
therein, and shall execute all pleadings, bonds or other instru¬ 
ments, but at the sole expense of Association, that may be 
required in order properly to defend and resist any such action 
or proceeding, and properly to prosecute any appeals taken therein. 

7. All notices required or permitted to be given by either 
of the parties to the other hereunder shall be duly and properly 
given if mailed to such other party by registered United States 
mail addressed to such other party at the addresses given below. 

IN WITNESS WHEREOF, the said HERBERT A. SPEISER and RAYMOND 
A. SPEISER, Attorneys-in-Fact for Association, have hereunto set 
their hands and seals, and the WILLIAM PENN BROADCASTING COMPANY 
has hereunto caused its corporate seal to be hereto affixed, duly 
attested this 17th day of December, A. D. 1937. 


witness: 


(SGD) HERBERT A. SPEISER 
(SGD) RAYMOND A. SPEISEJR 


~Xiftorneys-in-Fact for NATIONAL 
ASSOCIATION OF PERFORMING ARTISTS 


(SGD) GERTRUDE C. GOLDFINE 


WILLIAM PENN BROADCASTING COMPANY 

By: (SGD) HYLA KICZALES 

—---start* t:- 


'SfeoTy.' 


Attest: 


(SGD) D. HAYS SOLIS-COHEN 

Tic’e-Tres. 












IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


NATIONAL ASSOCIATION OF PERFORMING : CIVIL ACTION 

ARTISTS by JAMES J. WALKER and 

FRED WARING, Trustees Ad Litem : 


Vs. 


WM. PENN BROADCASTING COMPANY, 
P. B. WHITE CO., INC., 

KEITH TAILORS, INC., 

ROYAL SHOE MARKET, INC. 

MORRIS EISENBERG and 

HERMAN SCHAEFFER, Individually 

and Trading as 

BAILEY T S FURNITURE CO. 


FILE NO. 939 


ORDER TO PLACE ON TRIAL LIST 


TO THE CLERK OF THE DISTRICT COURT: 


Please place the above entitled case on the 


Trial List. 


FILE. 



SPEISER 8c SPEISER 

d 

Attorneys for Plaintiff 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


NATIONAL ASSOCIATION OF PERFORMING 
ARTISTS by JAMES J. WALKER and 
FRED WARING, Trustees Ad Litem 

VS. 


CIVIL ACTION 







4, 


Zi^ 


WM. PENN BROADCASTING COMPANY, 
P. B. WHITE CO. , INC. , 

KEITH TAILORS, INC., 

ROYAL SHOE MARKET, INC., 

MORRIS EISSNBERG and 
HERMAN SCHAEFFER, Individually 
and Trading as 
BAILEY'S FURNITURE CO. 



FILE No. 





ANSWER OF DEFENDANTS P. B. WHITE CO., INC., 
KEITH TAILORS, INC., ROYAL SHOE MARKET, INC., 
MORRIS EISENBERG and HERMAN SCHAEFFER, 
Individually and Trading as BAILEY r S 
FURNITURE CO* 


First Defense 

These defendants allege that they have no knowledge 
or information sufficient to form a belief as to the truth of 
the allegations contained in paragraphs 1, 2, 7, 8, 9, 10 and 
11 of the Complaint, and deny each and every other allegation 
contained in the Complaint. 

Second Defense 

Defendants incorporate herein by reference all of 
the averments of the second, third, fourth and fifth defenses 
in the Answer filed by Wm. Penn Broadcasting Company. 

Third Defense 

Pursuant to hearings heretofore had, it has already 
been adjudicated by this court that the plaintiffs have no 












right of action or right of recovery against these defendants 
for the reasons set forth in the opinion of Honorable Guy K. 
Bard, Judge of your Honorable Court, heretofore filed in this 
action. 


Philip Werner Amram, 
1204 Packard Building, 
Philadelphia, Penna. 








I.V/ack PeThsTeln, 

1203 Market St. Nat'l. Bank Bldg. 
Philadelphia, Penna. 


Attorneys for Defendants. 


WOLF BLOCK SCHORR & SOLIS-COHEN, 
Counsel 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN.DISTRICT OF PENNSYLVANIA 


NATIONAL ASSOCIATION OF PERFORMING 
ARTISTS, by JAMES J. WALKER and 
FRED WARING, Trustees Ad Litem 


CIVIL ACTION 


vs. 


WM. PENN BROADCASTING COMPANY 


FILE NO. 959 


p» •-*.«** Jr 


% 


DEFENDANT'S ANSWER TO PLAINTIFF'S' 
BILL OF COMPLAINT 



Defendant admits the allegations 


First Defense 



graphs 2 and 10 of the Complaint; alleges that the averments 
of paragraphs 3, 4, 5, 6 and 12 are irrelevant and immaterial; 
alleges that it is without knowledge or Information sufficient 
to form a belief as to the truth of the allegations contained 
in paragraphs 1, 7,8 and 9; denies each and every other 
allegation contained in the complaint. 


Second Defense 


Plaintiffs have a full, complete and adequate remedy 


in money damages for the fair value of the use by defendant of 
the property, if any, belonging to the particular members of 
the plaintiff referred to in the complaint. 

Third Defense 

Plaintiffs are not the owners of any property right, 
nor are they entitled to the relief sought herein. 
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Fourth Defense 


Plaintiffs are entitled to no equitable relief, 
having come into this court with unclean hands because 

(a) plaintiffs are an unlawful combination for 
the purpose of creating a monopoly; 

(b) plaintiffs offered to all other radio 
stations in the City of Philadelphia and 
vicinity the right to broadcast for a 
money consideration, the records of the 
alleged members of the plaintiff uncon¬ 
ditionally, but offered the right to broad¬ 
cast the same to the defendant only upon 
condition that the defendant maintain con¬ 
tract relationships with the American 
Federation of Musicians; in matters entirely 
disconnected therewith; 

(c) the alleged members of the plaintiff organ¬ 
ization referred to in paragraph 13 of the 
complaint have themselves violated the copy¬ 
right in the musicial compositions designated 
in paragraph 13 of the complaint. 

Fifth Def ense 

Any alleged property rights in the alleged members, 
referred to in paragraph 13 of the complaint and which are the 
basis of the complaint, are and, prior to January 1940, were 
the property of the recording companies which manufactured 
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the phonograph records listed in paragraph 13 of the complaint. 
Said recording companies are not parties hereto and the 
plaintiffs named herein do not purport to represent them, 
but, on the contrary, are antagonistic to them. 



Philitp Werner Amram, 

Attorney for Defendant, 
1204 Packard Bldg., 
Philadelphia, Penna. 


WOLF, BLOCK, SCHORR & SOLIS-COHEN, ESQS., 
Counsel. 















Attached hereto is opinion in National Assooiation 
of Performing Artists vs, Wm. Penn Broadcasting Company et al 
decided April 25, 1941 by Judge Guy K. Bard. 


Attorneys for Plaintiff: Herbert A. Speiser and Speiser k Speiser 

All of Philadelphia, Pa. 


Attorneys for Defendants: Philip Werner Amram and Wolf, Bloch, 

Schorr and Solis-cohen, all of Philadel¬ 
phia, Pennsylvania 










IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 


NATIONAL ASSOCIATION OF PERFORMINGS- ) 
ARTISTS, by JAMES J. WALKER and ) 

FRED WARING, Trustees Ad Litem ) 

) 

) 

vs. ) 

) 

) 

WM. PENN BROADCASTING COMPANY, ) 

P. B. WHITE CO., INC. ) 

KEITH TAILORS, INC., ) 

ROYAL SHOE MARKET, INC., ) 

MORRIS EISENBERG AND HERMAN ) 

SCHAEFFER, individually and trad- ) 

lng as BAILEY* S FURNITURE CO. «- ) 


CIVIL ACTION 


FILE NO. 939 



ON PLAINTIFF* S MOTION TO 


OPINION 


APR 2 51941 




APRIL 25, 1941 


This case comes before the Court at this time 
on plaintiff*s motion to remand to the Common Pleas Court of 
Philadelphia County, Pennsylvania, from which court it was removed 
on the application of the defendant, Wm. Penn Broadcasting Company. 

The plaintiff *s bill in equity alleges that the 


defendant Wm. Penn Broadcasting Company owns and operates a radio 
station; that the other defendants contracted with the management 









of this station for advertisement of the business of these other 
defendants; and that on programs advertising these businesses, 
phonograph records, made by members of the plaintiff association, 
were played and broadcast without permission of plaintiff and in 
violation of the property rights of the plaintiff* 

The particular relief sought in the bill is 
an injunction restraining all defendants from using or causing to 
be used any phonograph records embodying renditions, interpretations 
and performances of any member or members of the plaintiff, for 
radio broadcast or any other commercial use without the consent or 
permission of the plaintiff* The bill concludes with the customary 
plea for further relief as may seem Just and proper* 

Defendants Wm* Penn Broadcasting Company and 
P* B* White Co*, Inc* are corporations organized and existing under 
the laws of the State of Delaware* The other defendants are Penn¬ 
sylvania corporations or individual residents of Pennsylvania* 

In its petition for removal, the ?/m* Penn 
Broadcasting Company alleged that the action involves a contro¬ 
versy solely between the plaintiff and it, and that the other 
defendants were improperly Joined to prevent removal of the cause. 
After argument had, the petition for removal was granted by the 
State court* 

Pursuant to its position that the suit does 
not involve a controversy solely between the Wm. Penn Broadcasting 
Company and the plaintiff, one within the Jurisdiction of a federal 
court, the plaintiff has moved that the action be remanded to the 
State court* The plaintiff contends that all of the defendants are 
involved in the controversy* 

Testimony was taken before the court to enable 
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determination of the relationship of the defendant advertisers 
to the defendant station and to the programs during which their 
businesses were advertised. In the light of this evidence it 
appears that none of the defendant advertisers had the right to 
or did exercise any control over the determination of what reoords 
were to be played# Those who designated particular programs dur¬ 
ing which their advertisements were to be read knew the nature 
of the entertainment broadcast or the program in which they par¬ 
ticipated# The other, who contracted for announcements at parti¬ 
cular times between programs or at times chosen by the radio 
station, did not participate in any manner, and usually had no 
interest in or concern for the character of the programs at, 
before, or after the time its advertisements were read# None 
contracted for a particular period during which it could deter¬ 
mine the nature or identity of entertainment broadcast, and 
admittedly none had any control whatever over the program preced¬ 
ing or following their announcements# In other words, choice 
and playing of the records were in all cases controlled exclu¬ 
sively by the defendant station# 

The plaintiff urges that, assuming an utter 
lack of control by the defendant advertisers over the defendant 
station's selection and execution of programs, it does not neces¬ 
sarily follow that the complaint fails to state a claim against the 
defendant advertisers# This proved lack of control, it is argued, 
does not determine the complaint to be legally insufficient# 

It is well settled, under the pertinent law, 
that a performer who makes a phonograph record and causes to be 
affixed thereto a notice of a restriction that it is not licensed 
for commercial radio broadcast, may restrain the use of such by 















a radio station. Waring v, WDAS Station, Inc,, 327 Pa, 433, 

Whether this restraint can be extended to an advertiser who has 
and exerts no control over the conduct of the broadcasts during or 
between which advertising announcements, with no relation to the 
broadcast entertainment, are read, appears to be a question upon 
which there has been no illumination. 

The plaintiff contends that this is a doubtful 
question, one that might, on trial, be resolved in its favor. It 
further contends that, on the instant motion, this court should not 
determine doubtful questions of law, that such must be tried in the 
court which has Jurisdiction, In this latter contention, the plain¬ 
tiff is supported by authority, Chicago, R, I, ft Pac, Ry, v, 
Sehwyhart, 227 U, S, 184; Locke v, St* Louls-San Francisoo Ry. Co, 

87 F, 2d 418; Ervin v, Texas Co,, 97 F, 2d 806, However, I am 
decided that the restraint applied in the Waring case, supra, cannot 
be extended to the instant defendant advertisers, and that, there¬ 
fore, there is no doubtful question which might be resolved in the 
plaintiff*s favor. 

Inasmuch as the defendant advertisers have not 
exercised, threatened to exercise or had the power to exercise any 
control over the acts of the station in playing records, I am decided 
there has not been, is not now, and does not promise to be, any 
violation of the plaintiffs property rights by the defendant adver¬ 
tisers, I am, therefore, altogether unable to define any basis upon 
which an injunction could issue restraining the defendant advertisers. 

Furthermore, it is difficult to forecast any 
practical value in or effect of an injunction restraining the defen¬ 
dant advertisers from broadcasting or causing to be broadcast records 
of plaintiff*a members. The advertisers have no voice in the 
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selection of records to be played and exercise no control over the 
playing of records. It follows, then, that any such Injunction 
would be a practical nullity; it would enjoin the defendant 
advertisers from doing something they were powerless to do in any 
event# Furthermore, if the plaintiff is entitled to relief, an 
injunction against the broadcasting company would protect it fully. 

The claim of Joint liability appears clearly un¬ 
sound, without colorable grounds and, therefore, insupportable# 
Something other than the mere relation of advertiser and station 
operator must exist to support an action against the advertising 
defendants ts>v violation of the plaintiff*s property rights by 
programs broadcast by the station. I am decided that the bill 
states a claim solely against the Wm. Penn Broadcasting Company. 

The motion therefore must be and hereby is denied. 
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IN THE DISTRICT COURT OF THE UNITED STATES 


FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

fu-ed 


NATIONAL ASSOCIATION OF 
PERFORMING ARTISTS BY 
JAMES J. WALKER AND FRED 
WARING, TRUSTEES AD LITEM 

vs. 

WM. PENN BROADCASTING 
COMPANY, et el. 
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CIVIL ACTION. ^ v V 
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Philadelphia, Pa., Monday, November 25 , 1940 . 


SHORTHAND SERVICE BUREAU 
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DAN RIVKIN 

220 So. 16th Street 
PHILADELPHIA, PA 


Order For Advertising 


A/S7^ 


March 25, 1939 

To Station v/PiSN 

Please broadcast the following, and charge to this office: 

Each day except Sunday: 

Once on Morning 920 Club 

Three times on Afternoon 920 Club 

Approximately 10 PM 

-Tojial, 30 announcements perweek- 

This contract supersedes contracts N 484 

and N 302 


Sponsor 

Starts 

Expires 

Rate 

Discounts 


Royal Shoe Market 
March 27, 1939 

Indefinite, cancellation by written notice. 
•f75.00 per week 

15% Agency 

. 

DAN R 



is , 







December 27, 1939 


Mr. Herman Schaeffer 
Bailey’s Furniture Co. 

635 Market Street 
Philadelphia, Pa. 

Sear Mr. Schaeffer: 

This is to confirm the contract you have with 
us startong February 12, 1940, for the same 

BROADCASTING YOU HAVE NOW, PLUS THE USE OF THE 

announcer on Sunday, for two Polish announcements— 
before and after the Rosary Hour. The rate is 
TO BE 155.00 PER WEEK. 

Starting with the first week in January, and for 

A PERIOD OF SIX WEEKS, WE ARE GIVING YOU A PACKAGE 
DEAL AT THE RATE OF $ 105.00 PER WEEK, 

Thank you for your cooperation, and you may be assured 
of our desire to work with you at all times. 

Cordially, 


Arthur Simon, Manager 

m. plNn broadcasting go. 


AS:CS 
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I. JACK FEINSTEIN, ESQ., 
Representing Keith Tailors, Inc., 

A Defendant. 

HEARING ON MOTION TO REMAND 

MR. AMRAM: If the Court please, this matter 
comes up before the Court on a motion to remand the ac¬ 
tion to the State Court, the same having been removed 
here from Common Pleas No. 6 under the following circum¬ 
stances : 


The plaintiff, represented by Mr. Speiser, 
brought a bill In equity against the William Penn Broad¬ 
casting Company, a Delaware Corporation, operating Station 
WPEN in Philadelphia and four other defendants who are 
advertisers over Station WPEN. 

Of those defendants, P. B. White Company, 
Incorporated, the first one named below the defendant 
William Penn Broadcasting Company is a Delaware Corpora¬ 
tion, also. The other three defendants, Keith Tailors, 
Inc., Royal Shoe Market, Inc., and Morris Eisenberg and 
Herman Schaeffer, individually and trading as Bailey's 
Furniture Co., all are Pennsylvania residents, individuals 
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or Pennsylvania corporations. 

In the State Court, after the action had 
been filed, the defendant, William Penn Broadcasting 
Company, filed a motion for removal to this Court, on 
the ground that <the plaintiff had improperly Joined the 
Pennsylvania advertiser defendants for the purpose of 
preventing the removal of the action to this Court by 
the corporate Delaware defendant, the operator of the 
station, alleging in the petition that the advertisers 


had merely bought announcement time over the station and 
were in no way responsible for the contents of the musical 
program, which musical program was the basis of the 
plaintiff's bill. 


The substance of the plaintiff's bill is 
that the defendants have violated the plaintiff's common 
law property right in certain musical compositions which 
were played as recorded programs by the defendant, Sta¬ 
tion WPEN. 

In the State Court the plaintiff filed a 
demurrer to the petition for removal which was overruled 
efter argument and the filing of briefs by Common Pleas 
No. 6, and the action removed to this Court. Following 
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the removal, the defendant filed an answer — 

THE COURT: On what ground did the Common 

Pleas remove it here? 

MR. AMRAM: The Common Pleas removed it 


on the ground the averments by the defendant in the 
petition for removal made a prime facie esse for removal, 
end the petition for removal was sufficient as a matter 
of law, the Common Pleas Court ruling under the Federal 
cases that the question of a dispute over the facts as 

f 

to the verity of the averments in the petition for re¬ 
moval could not be litigated in the State Court but 
only in the Federal Court on a motion to remand after 
removal, which is undoubtedly the law. 

THE COURT: Was there any dispute as to the 


facts? 

MR. AMRAM: There was no dispute as to the 
facts in the State Court because the plaintiff can't 
dispute the facts in the State Court. Now that we are 
here in the Federal Court, I take It, Mr. Spelser by 
filing an answer to the petition and his motion to re¬ 


mand, and by reason of his averments, is contradicting 
certain of the facts in the petition, which requires 
this hearing so that the Court may determine whether 
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or not the facts in the petition for removal are true, 
because I take it if the facts ere not true the Court 
has the power to order a remand if it wishes, so that 
the purpose of this hearing in which we, as defendants, 
are the moving parties is to establish the truth of the 
averments in the petition for removal* 

THE COURT: Will this take very long? 

MR* AMRAM: It may take a couple of hours, 

yes. 

t 

THE COURT: All right, go ahead. 

Do you wish to say anything at this time? 


MR. SPEI3ER: No. 

MR. AMRAM: I might briefly state to the Court 
what the issue is. 


THE COURT: All right. 

MR. AMRAM: The issue now before the 
Court 18 a determination of the relationship of the 
defendant advertisers to the defendant station and to 
the programs, the record, the recorded music which 
was played on programs which preceded or followed the 
announcement of the defendant advertisers' business 
advertisement. All that they did, according to all the 
facts. Is to purchase from the station enough time to 
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have 50 or 100 words read over the station’s facilities* 
THE COURT: I take It, then, from what you 
eay, that you want the hearing because you say that 
the William Penn Broadcasting Company is the only 
indispensable defendant, that the others are not in¬ 
dispensable, and, therefore, since this is a Delaware 

corporation. It belongs here. 

MR. AMRAM: It is not a question of indis- 

pensablllty. The other defendants are not defendants 

1 

at all, because they are not involved in the action. 

THE COURT: Mr. Speteer, I suppose, says they 
are indispensable defendants here, and because some of 
them are Pennsylvania citizens or corporations, that 
it belongs back in the State Court, is that it? 

MR* SPEISER: As I understand the issues, 
sir, so long as there is any semblance of liability 
on the pert of the defendants, if they are possibly de¬ 
fendants who are liable, as a matter of law, they are 
properly Joined as defendants. The basis of the peti¬ 
tion for removal must be that they were fraudulently 
Joined, as it so avers, for the puroose of preventing 
the removal. They can be fraudulently Joined only if 
it could be proven that that was the avowed purpose, 


















end that there was no possible legal liability on them 
in this case. 

THE COURT: All right. 

MR. AMRAM: I might state to the Court I 
represent William Penn Broadcasting Company, the 
Bailey Furniture Company, P. 3. White Company, and the 
Royal Shoe Market, Incorporated. Mr. I. J. Feinstein, 
who is also here, represents the Keith Tailors, Incor- 

t 

porated, of record, but has agreed that I may handle the 
case for his client, as well. 

THE COURT: All right. 

■ 

MR. SPEISER: May it please the Court, this 
may facilitate matters, I don't know whether Mr. Amrem 
is agreed, but as I understand it, in proceedings of 
this kind upon a motion to remand, it is not the orovince 
of the Court to try the merits of the case, and that 
under the decisions, so long as the bill in equity 
which represents the only pleading in the case sets 
forth the cause of action properly, though there may 
be some doubt — and when I say doubt, I mean legal 
doubt — as to the liability, that would not suffice 
to command a removal. 
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In other words, end simply generally put, 
the doubtful questions of law are not to be tried upon 
a motion to remand, but they are properly triable in 
the court which has Jurisdiction of the case which, 
in this particular case, was the Common Pleas Court 
in Philadelphia. 

I say that now only because I shall 
necessarily object to any evidence which will be attempt 
ed to be admitted here going to the merits of the cause, 
and, as I take it, the only issue here to be ascertain¬ 
ed, is whether or not there is absolutely no semblance 
of right in these defendants so that their names in the 
bill as defendants are purely and simply without founda¬ 
tion, and so restrict the hearing at this time to that 
issue. 

THE COURT: I can’t see why you two gentle¬ 
men can't agree to stipulate the facts here* 

MR. SPEISER: It isn't possible for me to 
agree, sir, because it is predicated upon contracts 
between the station end the two advertisers. I had no 
knowledge of them, I have never seen them, and in the 
State Court, as Mr. Amram has said, the issue of fact 
did not exist in the sense that the State Court had no 
jurisdiction. 
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THE COURT: All right. 

DEPENDANTS' EVIDENCE 

ARTHUR SIMON, having been duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

3Y MR. AMRAM: 

f 

ft Your address, Mr. Simon? 

A Bennett Hall Apartments. 

Q And your business address? 

A 1528 Walnut Street, 

ft With whom are you connected? 

A William Penn Broadcasting Company, 
ft In what capacity? 

A General manager. 

ft How long have you been general manager? 

A Two and a half years. 

ft Were you general manager at the time that the con 
tracts with Keith Tailors, Incorporated, Royal Shoe 
Market, Incorporated, and Bailey's Furniture Company 

were made? 

A I was. 
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MR. AMRAM: If the Court please, as far as 
the P. B. White Company contract is concerned, that, 

I think, Mr. Spei9er will agree, is irrelevant in view 
of the fact that they are a Delaware corporation, and, 
therefore, would have a right to removal if they were 
alone, and I am not going to waste the time of the Court 
by going into an analysis of that company's contract, 
because that is irrelevant on this issue. 

THE COURT: All right. 

BY MR. AMRAM: 

t 

Q Mr. Simon, how long have you been in the broadcast¬ 
ing business? 

A Close to 14 years. 

Q. Will you be good enough to state for the Court 
the history of your experience in that business? 

A Well, 

MR. AMRAM: If the Court pleeee, this will 
become relevant. 

THE WITNESS: -- originally, I represented 
the New York office for the European representative 
of the Metropolitan Opera House, and after that I became 
publicity man for a great number of radio artists 
such as Ferdie Groffe, Nat Shllkret, The Pickens 
Sisters, George Earle, Leonard Joy, and many others. 
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Following thet I published my own radio book 
called "Who's Who in Radio," I believe the first publica¬ 
tion of its kind, and after that I Joined an advertising 
agency; I was with them for a number of years, left 
there to go to the Coast with another advertising agency 
on the Coast, in both agencies as radio director. 

Following that I Joined the National Broad¬ 
casting Company, was with them a while, I left there to 
Join another agency, and then became associated with the 
radio publication; following that, came to Philadelphia 
as manager for the radio station. 

Q And you have been with WPEN for the last two and 
a half years? 

A That is correct. 

Q. Mr. Simon, are you familiar with the various types 
of programs which are available to advertisers, not 
only on 3tation WPEN, but generally on radio stations 
throughout the country? 

A Yes. 

Q Will you describe to the Court the various types 
of programs and the nature and distinctions between the 
various types of programs? 

A Well, an advertiser might purchase a spot announce¬ 
ment on a radio station; they might buy a program of 
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five minutes' duration, ten minutes' duration, fifteen 
minutes', half an hour, three-quarters of an hour in 
some cases, or an hour. Those programs may be partic¬ 
ipating programs, or they may be what we call strips 
across the board that they control after they have pur¬ 
chased them. In some cases they furnish their own 
talent, and in some cases the station furnishes the 
talent. In most cases, especially on networks, they 
©re controlled by advertising agencies; that is, they 
buy the time, they run the program. 

Q, The advertising agency runs the program? 

A That is correct. 

Q, In those cases who does the advertising agency 
represent? 

A The advertising agency represents the client. 

Q, What do you mean by a spot announcement? 

A An announcement that can be purchased in possibly 
thirty seconds, a thirty-word announcement or a fifty- 
word announcement to a one hundred word-announcement. 
That is similar, if I might demonstrate, to an Ex Lax 
announcement calling attention to the quality of the 
product. 

Q, When is that announcement broadcast? 

A It all depends. You might buy a spot announcement 
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on a particular program, preceding or following a 
particular program, or you might buy that announcenmt 
on a participating show with many others. 

Q, What is a participating show? 

A A participating show — rather, I would say a 
participating program would be a program where there 
would be many announcements with recordings in between 
them, musical selections. 

Q, Of the various types of advertising that you have 

mentioned, in which of those programs, if any, does the 

in whole 

advertiser or the sponsor control/or in pert the program 
part of the material other than his advertising material? 
A I would say in a program where -- I might demonstrate 
that best by saying a program such as Jack Benny’s, 
where the time is purchased by the advertising agency, 
end the client, the advertising agency has charge of 
that program and they regulate the program. The only 

things they have to conform with are the regulations 

- 

of the station, conformity of the program. 

Q, With respect to an announcement nrogram that was 
mentioned, what control does the advertiser have over 
that? 

A They have no control. 

Q. Where does the advertising material come on, let 
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us say, a half an hour between certain times of the day 
in the course of which an announcement is to be spoken 
by the station? What is it that the advertiser buys? 

A That continuity would either come from the client 
direct or from the agency that represents the client 
in some cases — 

0, When you say continuity, what do you mean by that? 

A The script for the program, that is the 100-word 
announcement, or the 50-word announcement, or whatever 
the announcement is. 

Q How about the stuff that the listener hears before 
those words are spoken or after those words are spoken? 

A That comes from the station direct. 

Q What control does the advertiser have over that? 

A Absolutely none. 

Q, Does it make any difference what kind of an announce¬ 
ment program the advertiser buys with respect to his 
control over this material that comes before or after 
his 100 words? 

A No, he has no control of that. He might buy a spot 
announcement on a particular program during the course 
of a day; he might specify the time he would like to 
be on, let us say between -- he might want to buy a 
period of time or a spot announcement some time between 
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two and four o'clock In the afternoon. He would have 
nothing to do with the program, but hla announcement 
would be made some time between two end four. One day 
It might be 2:30, the next day it might be at 3:40. 

Q Then do I understand that you distinguish between 
the word program and the word announcement? 

A I do. 

Q Whet is the distinction, generally speaking? 

A Well, when he buys an announcement on a participat¬ 
ing show the advertiser has no control whatsoever 
over the time that the announcement will be on. On the 
other hand, when they buy the program, they might buy 
a program at two o'clock right across the board for 
fifteen minutes, five minutes, or ten minutes, in that 
cese they do have control. They know at 2:05 to 
2:10, or at 1:00 o'clock to 1:30 every day their program 
will be on. 

BY THE COURT: 

l 

Q What was the situation with respect to these defend¬ 
ants? 

A They had no control. 

MR. SPEISER: I object to that, if the 

Court please. 

BY MR. AMRAM: 

Q Now, Mr. Simon, do you feel that from your experience 
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and your knowledge of the radio business that you are 
able to state whether or not there Is a general custom 
In the radio industry throughout the United States 
with respect to the general types of programs which 
you have mentioned, and also with respect to advertiser 
control over announcement programs? 

A I don't get your question, I am sorry. 

Q, I am sorry, it is probably too long. I will re¬ 

phrase it, Mr. Simon. Do you feel you are able to state 
from your experience in the radio business that there 
is any regular custom in the radio industry with respect 
to advertiser control over the programs that precede 
and follow an announcement of an advertiser? 

A Yes. 

Q And what is that custom? 

A Well, when it comes to partlcipating shows end spot 
announcements, we just sell a spot announcement, and I 
believe that is customary throughout the industry. We 
sell an announcement, we bill the show. We might have 
a show, a participating show of fifteen minutes, and it 
may run two hours, it might run longer; it might run 
all night. There may be one client, or there may be 
fifty, it all depends on what we are selling. 

On the other land, when we sell a program 
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for s certain product such as Ivory, or Oxydol, or 
Camay, or Jello, and it Is bought by the agency for a 
particular time, maybe once a week, maybe twice a week, 
or maybe six times a week, they will buy a particular 
strip of time. When they buy an announcement on a 
partlcipating show they have absolutely no control of 
that music or whatever goes on that program. 

Q, Mr. Simon, is that true only with respect to 
Station WPEN, or is that universal throughout the in¬ 
dustry? ' 

A No, that is universal throughout the Industry. 

Q You take up the case of the three customers who are 
Joint defendants in this bill. It is averred in the 
plaintiffs bill that on a certain day in January, cer¬ 
tain days in January, 1940, that this station broad¬ 
cast four phonograph records which are named in the 
bill in paragraph 13, and at the same time the defendants, 
Keith Tailors, Inc., Royal Shoe Market, Inc., end Bailey's 
Furniture Company, were, to use the language of the 
bill, co-venturers with you in broadcasting those 
records. Will you inform the Court of your own know¬ 
ledge, the nature of the contracts which you had at that 
time with those advertisers? 

MR. SPEISER: If the Court please, I should 
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think if we had the contracts in evidence, at least, 
it would be a good beginning, Instead of explaining them 
before we see what they are. I haven't objected up 
to now, although I think all of this is more or less 
irrelevant. I don't want to try the issue of liability 
in these proceedings, it has no part in these proceed¬ 
ings. As I see it, what we are trying here this morn¬ 
ing is only whether or not these defendants were fraud¬ 
ulently added as parties defendant, and they can only 
have been fraudulently added if there is absolutely noth 
ing, no colorable ground for their liability. 

MR. AMRAM: Right. 

MR. SPEISER: That may be proven at the 
trial, but if there is colorable ground as alleged in 
the bill, the issues are not triable in the remand 
proceeding. Custom and all that sort of thing which we 
are now establishing — 

THE COURT: I will overrule the objection. I 
will take it into consideration when I read it. 

BY MR. AMRAM: 

Q, I believe you were asked, Mr. Simon, whether you 
were familiar of your own knowledge with the nature of 
the contracts of those three advertisers. 


A Yes, I was 
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Q, Will you state to the Court what the nature of those 
contracts was, from your own knowledge? 

A In all three instances, in the case of P. B. Whlte-- 
Q, No, leaving out P. B. White. 

A In these three cases they simply bought spot announc 
ments. 

Q, What was the nature of those spot announcements? 

A They were spot announcements that could be used on 

any participating show; they spot a spot somewhere be¬ 
tween certain times on which we had certain participat¬ 
ing musical programs. I believe two of them were on 
what we call our 920 Club. It derives the name 
920 Club from our wave length on which we operate; 
and the other one was on a program, I believe, called 
Swingtime Review. 

Q Mr. Simon, I show you an order for advertising on 
the letterhead of Dan Rivkln, dated March 25, 1939, 
for the Royal Shoe Market, and ask you if you will iden¬ 
tify this contract? 

A Very well. 

Q. What is this? 

A This is the order from the agency for spot announce¬ 
ments for the Royal Shoe Company on two particular 
participating shows, one in the morning and one in the 
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afternoon. 

q Where did this particular original paper come from? 

A From the advertising agency. 

Q, Was it produced from your files? 

A That's right. 

q, Did you at that time have any other contract with 

the Royal Shoe Market for advertising, or for the use 
of your station facilities except this contract? 

A No. 

MR. AMRAM: I ask that this be marked 
Defendants* Exhibit No. 1, and offer the same in evidence. 

(An order for advertising, dsted March 
25, 1939, from Dan Rivkin, to Station WPEN, was marked 
Exhibit D-l. A copy thereof follows: 

"DAN RIVKIN 

220 So. 16th Street 

PHILADELPHIA, PA. 

ORDER FOR ADVERTISING- N574. 

March 25, 1939 

To Station WPEN 

Please broadcast the following, and charge to 
this office: 

Each day except Sunday: 

Once on Morning 920 Club 
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This 

Sponsor 

Starts 

Expires 

Rate 

f 

Discounts 


Three times on Afternoon 920 Club 

Approximately 10 PM 

- Total, 30 announcements per week- 

contract supersedes contracts N 484 

and N 302 

Royal Shoe Market 

March 2?, 1939 

Indefinite, cancellation by 
written notice. 

$75.00 per week 

15% Agency 

/a/ Ban Rivkln 


DAN RIVKIN") 


BY MR. AMRAM: 

Q, I show you a copy of a letter from your files written 
by you to Mr. Herman Schaeffer, of Bailey's Furniture 
Company, dated December 27, 1939, and ask you if you 
can Identify that copy. 

MR. AMRAM: If the Court please, while Mr. 
Schaeffer is here and will testify that the original 
of that contract was in his possession, he cannot locate 
it, although he tried to do so in advance of the hearing. 
In other words, this is technically inadmissible with 












A. Simon - Direct 


22 


the follow-up procedure, but there is no Jury, so I as¬ 
sume It Is all right if I do It that way. 

THE WITNESS: That is correct. 

BY MR. AMRAM: 

Q Mr. Simon, is this, so far as you know, the only 
document between yourself and Bailey’s Furniture Company 
with regard to their advertising at that time? 

A It is. 

0, What is the nature of that advertising? 

A They bought a package deal of certain announcements 

at a certain price. 

(Copy of letter dated December 27, 1939, 
to Mr. Herman Schaeffer from Arthur Simon, Manager, 

Wm. Penn Broadcasting Co., wes marked Exhibit D-2.) 

BY MR. AMRAM: 

Q, What was the nature of the contract with the Keith 
Tailors, Inc.? 

A It was also for spot announcements on the Swingtime 
Review, a musical show we have in the evenings between 
9:30 and 10:00 o'clock. 

0, Mr. Simon, is there any national trade publication 
in the radio Industry which furnishes the type of pro¬ 
gram material, and also the advertising data for the 


trade? 
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object. 


HR. SPEISER: May it please the Court, I 


THE COURT: Well, we will let him answer. 

I will overrule the objection. 

THE WITNESS: When you say the type of 
program material, I don't know what you mean by that. 

BY MR. AMRAM: 

ft The rates and data for various advertising programs 
that are available for program material. 

A Yes, there is one publication, 
ft What is that publication called? 

A Standard Rate and Date. 

ft Does your material appear in this publication? 

A It does* 

ft And so far as you know, the publications of practice 
ly all other stations in the United States end Canada? 

A I believe ell of them. 

MR. AMRAM: If the Court please, this publics 
tion is extraordinarily bulky, it is over 300 pages, 
and it has in it a breakdown of advertising material 
of every station in the United States and Canada ,, giv¬ 
ing the advertising rates which they charge advertisers 
for the various types of programs that they put on. Wha 
I propose to show here is that it is a uniform custom 


1 - 
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throughout the United States for stations to advertise 
or solict/a^ ver ‘ti semen ^ s on r e te cards, which rate cards 
publish the rate for a fraction of an hour down to five 
minutes, which is the smallest, and then they separate 
advertising announcements anywhere from twenty-five 
words to one hundred words as an entirely separate type 
of program, which is a facility that they offer to Iheir 
prospective customers. I can do that by going into 
this book, which would take houre, and I wonder whether 
or not Mr. Speiser would be willing to save the time of 
the Court by stipulating the fact that in this publica¬ 
tion, which is the offidal publication of the industry, 
that those facts appear. 

MR. SPEISER: That some stations offer 
spot programs? 

* , (i 

MR. AMRAM: No, that over ninety-nine per 
cent of all the stations in the United States and Canada 
in this standard publication furnish rates for advertis¬ 
ing on a program basis and on an announcement basis , 
with the latter entirely separate end distinct from 
the program advertising data and rates. 

MR. SPEISER: I will admit it without the 

oualification of being entirely separate and distinct. 

I don't know what is intended by that. The kind of 
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service offered by radio is the service whereby they 
will permit merely verbal announcements of so many 
words on a product, 1 grant that. I don't grant any 
qualification that it is separate and distinct any more 
than any other program is separate and distinct. 

MR. AMRAM: I didn't say that. All I said 
was in furnishing the material for publication in this 
standard rate book for circulation among the entire 
trade which would buy the facilities of the stations, 
the stations, in quoting their station's rates quote 
separately their program rates for programs and their 
announcement rates for announcements. If Mr. Speiser 
would like to look at the book, I have it broken down 
for each station in this country and Canada. 

MR. SPEISER: That may be true because a 
program consumes s specified time, perhaps a fifteen- 
minute period, whereas a verbal spot announcement may 
only lest a minute or a half a minute. 

MR. AMRAM: I think with that stipulation 
it is adequate for our purpose. 

Cross-examine. 

CROSS-EXAMINATION 

BY MR. SPEISER: 


ft Mr. Simon, suppose we start with these papers which 
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you offered. In this paper which you say is the only 
contract between the station and the Royal Shoe Market, 
it appears to be an ordinary blank form of the advertis¬ 
ing agency, addressed to WPEN. Are you familiar with 
it? 

A Yes. 

Q, That is the only contract? 

A That is correct. 

Q You don't have form contracts of WPEN for this sort 
of thing? 

A We have form contracts, but when we get one from an 
agency -- 

Q, None was executed in this case? 

A No. In most of our cases we don't execute them. 

Q The order reads: 

"Please broadcast the following, and 
charge to this office: 

Each day except Sunday: 

Once on Morning 920 Club." 

What does that mean? 

A That is the program we have called the 920 Club. 

Q, What is the nature of the program? 

A It is a musical program; it runs from 10:00 to 
11:00 o'clock five days a week. 
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Q Consisting of what? 

A Consisting of musical selections. 

Q Of what nature? 

A Popular recordings. 

Q Popular recordings, phonograph records? 

A Yes. 

Q Not electrical transcription? 

A That is correct. 

Q, Now, the contract goes on to say: 

,"Three times on Afternoon 920 Club." 

A Same type of program, running an hour and three^ 
charters. 

Q Phonograph records? 

A Musical selections. 

Q, It also reads: 


"This contract supersede? contracts N 484 

and N 302." 


Do you know, what that 
A Yes, his previous orders when 
that is, it was a continuation of 
we had, and also another contract 
Q, From the Royal Shoe Market? 


refers to? 

this contract resumed 
the other contract 
we had before that. 


A 


Q 


That's right. 

Through the same advertising agency? 
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A That's right. Every thirteen weeks we will get a 
new one. 

Q. Are these contracts similar in nature? 

A Yes. 

Q Did they specify the announcement to be made on 
the 920 Club? 

A That is correct. 

Q On the morning program of phonograph records? 

A It doesn't say phonograph records. 

Q, That is what it is; you as the station manager know 
that the 920 Club consists of phonograph records? 

A Correct. 

Q Does it specify the afternoon 920 Club? 

A Yes. 

Q How far back does that go, Mr. Simon? 

A This particular contract? 

Q And the prior ones which this renewed. 

A They don't all say the same; the same client, eight 
years, I would say. 

Q The particular client, about eight years; according¬ 
ly, then, Mr. Simon, as to this particular advertiser, 
the Royal Shoe Market, they were quite specific not only 

as to the time that they desired their announcement to 
be made, but also as to the program during which they 
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wanted It to be made? 

A That Is correct. 

Q. And that was the phonograph program? 

A Correct. 

ft You don't have any doubt In your mind that they knew 
what the 920 Club was when they wrote it on their order? 
MR. AMRAM: Objected to. The witnesses 


are all here. 

MR. SPEISER: Very good. 
BY MR. SPEISER: 


ft Now, let's turn here to the Bailey's Furniture Com¬ 
pany contract. You have nothing in prior records of 
the station pertaining to the contract with this compan 
A That is correct. 

ft And this is a copy of a letter that you addressed 
to them? 

A Correct. 

ft Dated December 27, 1939? 

A Correct. 

Q, In which you say, "This is to confirm the contract 
you have with us"? 

A Yes. 


y? 



ft What is the contract, and where is it? 

A There was no contract drawn up at all; it was an 
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understanding I had with Mr. Schaeffer, who is here, 
for a particular number of announcements at a particular 
time. 


Q, Was it a verbal contract? 

A That's right. That was verified by this letter. 

It was put on the air, and he gets his bills* It is 
what we cell a package deal. 

Q, This letter specifies that the announcement for 
the advertiser was to be paid — or, let me put it this 
way: this Letter specifies that the entertainment 

feature in connection with this commercial was two Polish 
programs or Polish announcements? 

A No, it simply says, if you read that letter correct¬ 
ly, that it confirms a certain contract, end also some 
announcements, I believe, on a Polish program. 

Q In other words, there were two separate — 

A Two particular announcements on a particular program, 
Q, That is not clear to me. Will you read it and then 
tell me exactly what it does mean? 

A Yes. 


"This is to confirm the contract you have 
with us starting February 12, 1940, for the 
same broadcasting you have now —" 

Q Let me stop you there. Does that refer to one 
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specific kind of program*? 

A That’s right, that is the understanding. 

n _ plus the use of the announcer on Sun¬ 

day, for two Polish announcements..»" to be 
made before and after a particular program 
called the Rosary Hour. 

Q, That is completely separate from the first part 
of the sentence? 

A Yes, it is written badly. 

Q, The first part of the sentence refers to a verbal 
contract you had with this company? 

A Yes, sir. 

Q, Was this the first time they went on your station? 
A No. 

Q, Was there any written contract with them prior to 

this? 

A No. 

Q, Always verbal? 

A Yes, it was closed in his store verbally. 

MR. AMRAM: If the Court please, I don't 
believe I offered the second document in evidence as 
a defendants' exhibit, according to my recollection. 
With the Court's permission, I will do that now. 

THE COURT: All right. 
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(A copy of Exhibit D-2 follows: 

"December 27, 1939 

Mr* Herman Schaeffer 
Bailey’s Furniture Co. 

635 Market Street 
Philadelphia, Pa. 

Dear Mr. Schaeffer: 

This is to confirm the contract you have with 
us starting February 12, 1940, for the same broad¬ 
casting you have now, plus the use of the announc¬ 
er on Sunday, for two Polish announcements -- 
before and after the Rosary Hour. The rate is to 
be 1155.00 per week. 

Starting with the first week in January, and for 
a period of six weeks, we are giving you a 
package deal at the rate of #105.00 per week. 

Thank you for your cooperation, and you may be 
assured of our desire to work with you at all 
times. 

Cordially, 

Arthur Simon, Manager 
VM. PENN BROADCASTING CO. 

AS:CS") 
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BY MR. SPEISER: 

Q. The third advertiser, Keith Tailors, is that a ver¬ 
bal contract, too? 

A No. 

Q In writing? Do you have a copy of it? 

A Have I a copy of it? I believe we have. 

Q May I see it? 

A I haven't go it; I believe there was a contract. 

MR. AMRAM: I don't have it, Mr. Speiser, 

THE WITNESS: Mr. Dinat Is here; I am pretty 
sure there was a contract. 

BY MR. SPEISER: 

Q. Did you make all these contracts, Mr. Simon? 

A No, sir, I did not. 

Q, Did you make any of them? 

A Yes, this one. 

Q, Which one? 

A This last one. 

Q Bailey's Furniture? 

A That's correct. 

Q, What was the verbal contract? 

A That was for a number of spot announcements at a 

certain price. 

Q, Was it also specified or understood that it was to 
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be on a club, the 920 Club? 

A No, sir. 

Q Nothing at all? 

A Nothing at all. 

Q, Did you have any discussion at all with the person 
representing Bailey's Furniture as to where or what the 
nature of the entertainment would be when you were sell¬ 
ing the announcement? 

A No, sir. They were twenty-five-word announcements 
and we were Jo place them like we want. 

Q They had no Interest where they were to be put? 

A None whatsoever. It was sold with that understand¬ 

ing. 

Q In so far as the radio busines 8 is concerned, Mr. 
wimon, I suppose the most flexible type of business you 
do is spot announcement? 

A That is correct. 

h You attempt to fit it in wherever it is most conven¬ 
ient to the station? 

A Yes. 

Q Unless your advertiser Insists upon something else? 

A That is correct. 

Q You wouldn't say there is any general custom about 
spot announcements except that it is the lowest type of 
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advertising, and it is for that very reason utilized 
by the station as it can be best used? 

THE COURT: You mean by that the cost is 
less than any other? 

MR. SPEISER: Yes. 

THE WITNESS: Yes. 

MR. SPEISER: It has nothing to do with the merits, 

if Your Honor pleases. 

THE COURT: All right. 

BY MR. SPEISER: 

ft And the station fits them in depending on the 
extent and nature of its business? 

A Yes. 

ft As a matter of fact, there couldn't be a general 

policy throughout all of the stations of the country 

except that? 

A I believe so. 

MR. SPEISER: That is all. 

THE COURT: The thing you are complaining 

of is the music that is rendered before and after the 

spot announcements, isn't that right? 

MR. SPEISER: That Is right. 

THE COURT: How do these spot announcements 
have any more connection with the music than a separate 
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program would have? 

MR. SPEISSR: I don't maintain that they 
have any more; I maintain they have just as much. In 
other words, the case — 

THE COURT: They have just as much and Just 
as little in that connection? 

MR. SPEISSR; No. In the ordinary program, 
as has been explained to Your Honor, the theory is that 
the advertiser has the control in the sense that he 
specifies the nature of the entertainment that he wants 
in connection with his program. He says either an 
orchestra — 


THE COURT: Say from 9:30 to 10:00 o'clock 
we have a separate program, then at 10:00 o'clock we 
start this music of which you are complaining, and then 
at 10:05 we have a spot announcement. How does the 
spot announcement have any more connection with that 
music that was rendered between 10:00 and 10:05 than doe 
the program which was rendered at 9:30 to 10:00? 

MR. SPEISER: The advertiser, sir, as has 
been illustrated by the one contract which was offered 
into evidence, says that he wants his commercial announc 

ment to be made during the course of a certain program. 
He specifies that program because he thinks that has 
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sn entertainment feature of value which attracts a large 
audience, and that he will have by reason of its value, 
a large listening audience when that program goes on, 
and that is the time he wants his commercial to be 
announced* Therefore, he puts in writing that this is 
to be on the 920 Club, which has been defined by the 
station manager as a specific urogram of ohonograph 
records running for a certain number of hours* Likewise, 
in the afternoon it is similar; it is the desire of the 
advertiser to be there because he feels the entertain¬ 
ment feature — 

THE COURT: Does he specify which phonograph 

records? 

MR. SPEISER: No, he does not* 

THE COURT: Is that left entirely to the 
discretion of the radio broadcasting company? 

MR. SPEISER: So far as the contract is con¬ 
cerned, I have no knowledge that he ever specifies the 
records, end I would say honestly to Your Honor that 
he does not, in point of fact, although the ultimate de¬ 
cision rests with the station as to what records be 
played, they will always accede to the request of any¬ 
body who writes in, and these programs, if I may go out 
of the record for a moment, have gathered popularity 
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because of a very important feature which permits people 
to write in to the station and say, "Won't you please 
play this record which I like?" And I say this as a 
pure guess, but I would feel sure that on each one of 
these programs perhaps fifty per cent of the records 
played are requests from outsiders. 

MR. AMRAM: Not from advertisers. 

MR. SPEISER: Not from advertisers. 

THE COURT: Whet control does the advertiser 
heve over that? 

MR. SPEISER: I don't think the advertiser 
has any control over the program at all, in that sense 
of selecting the records, unless he might verbally — 

THE COURT: I take it from your remarks that 
he wants it on a certain program because he thinks 
that there will be a big audience* 

MR. SPEISER: Yes. 

THE COURT: Supposing somebody from the public 
writes in and they want a certain song, and the broad¬ 
casting company puts it on, end yet it is a song that 
is very repugnant to the tastes of the public at large, 
and they all dial off their program then* how did 
the advertiser have anything to do with getting it on 
the program? 
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MR. SPEISER: I don't think he had. 

THE COURT: You say the advertiser wants 
that program because he thinks that Is a popular program. 

MR. SPEISER: Yes, they know a program which 
has been on the air, we will say, a great number of 
years, has a certain quality about It, it Is a program 
consisting of a certain type of music; it may be popular 
dance music, it may be classical, it may be light opera¬ 
tic, they acquire a reputation because they are consist- 
ent. 

I think Mr. Simon will testify to Your Honor 
that the 920 Club is a program of a certain kind, and 
it is that kind every day in the week. It doesn't play 
opera one morning, on Monday, and Jazz on Wednesday, 
and light comedy music on Thursday, but it plays whatever 
it may be, a certain type of entertainment continuously 
ever day. 

THE COURT: I have been in public places 
already and I have heard people say, "Oh, I am getting 
so sick and tired of hearing that song coming over. It 
is going day after day." Last summer it was the 
Beer Barrel Polka, and they would turn it off. The 
advertiser has no control over that, the spot advertiser? 
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MR. SPEISER: That's right. 

THE COURT: On that very thing, I am Just 
trying to see his connection with the music of which 
you are probably Justly complaining that they have no 
right to play, but I don't quite see the advertisers' 
connection. /A'hen I say that I don't want you to under¬ 
stand I am deciding this matter, I am Just groping for 
information. 

MR. SPEISER: I understand. I cannot answer 
it any better than to ssy the program has a decided re¬ 
putation of being of a certain nature. 

THE COURT: All right. 

MR. SPEISER: It is comedy, it is dramatic, 
it is classical, it is popular, and the advertiser says, 
"I think my product is best popularized by an audience 
listening to this kind of music." 

THE COURT: If they are using your music, I 
think you have a very Just complaint against the broad¬ 
casting company, if that is the fact. I don't quite 
see, under the evidence so far -- of course, there may 
be other facts — how you can complain that the advertis¬ 
ers have done anything wrong. 

MR. SPEISER: Only as is set forth in the 
bill in equity and as I hope to argue. 
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THE COURT: All right, go ahead. 

MR. AMRAM: If the Court please, I simply 
would like to say in further amplification of Your Honor 
thought, it is our position that if the position of the 
plaintiff is correct, then if an advertiser would buy 
the station break announcement at 7:30 in the evening 
Just after Jack Benny's program, which happens to be 
the most popular program on the air today, from the 
Netional Broadcasting Company's network on the station 


8 


break between 7:30 end 7:31, he would have his spot 
announcement time in there because he would know he 
has the biggest audience of any program on the air. 

On the theory of Mr.Spelser, that announcer 
would be also responsible for the content of Jack Benny's 
program which had preceded because he had definitely 
ascertained when that time comes there would be a large 
listening audience. In other words, I pass that out 
in further application of Your Honor's thought in the 
matter. 


MR. SPEISER: Of course, the immediate 
discussion is not on Jack Benny's program. He is adver¬ 
tising, in this case, on a program which he specifically 
specifies and says, "We want to be on the program." 
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THE COURT: All right, proceed, 

MR. SPEI3ER: I have no further questions* 

HERMAN SCHAEFFER, having been duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. AMRAM: 

Q, Mr. Schaeffer, you are a partner in the Bailey's 

Furniture Company? 

/ 

A lam. 

Q, Mr. Schaeffer, I show you Defendants' Exhibit No. 

2, which is WPEN's carbon copy of a letter from Mr. 

Simon to you, dated December 27, 1939, confirming the 
contract that he made with you for announcements at 
that time. 

A Yes. 

Q Are you familiar with the contents of that? 

A I believe I am. 

Q, Did you make a search for the original in your files 
at my request? 

A I did on two different occasions. 

Q Were you able to locate it? 


A No. 

Q Would you read over that letter and state to the 
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Court whether you are In a position to state at the 
present time thst that letter is a copy of the original 
which you received at that time*? 

A It is* This is the second or third contract of 
this type that I have made with Mr. Simon. 

Q What was the nature of the deal that you were buy¬ 
ing? 

A I bought a package deal, as Mr. Simon called it, 
of spot announcements. One day I would be behind 8 
cooking school, the following day would be music, the 
third day would be about Rinso, or something else, and 
the fourth day would probably be s record. 

Q, That was the nature of your contract? 

A I had spots at no specific time. 

MR. AMRAM: Cross-examine. 

CROSS-EXAMINATION 

BY MR. SPEISER: 

Q, Mr. Simon suggested your contract was verbal. 

A It started as a verbal contract. 

Q What did you mean when you said you looked two or 
three times to find it? 

A You see, this was a copy of a letter that Mr. 

Simon had sent to me. I looked for the original letter. 
Q You had no knowledge of what program your spot came 
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on? 

A No. 

MR. SPEISER: That is all. 

SAMUEL LEAVITT, having been duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR, AMRAM: 

Q Mr, Leavitt, you are connected with Keith Tailors, 
Incorporated? 

A That's right. 

Q. Did you make a deal with WPEN for time? 

A That's right. 

Q. What did you buy? 

A I bought spots. 

Q At what time? 

A Between 9:30 and 10:00. 

Q. How many days a week? 

A Six days. 

Q Is that all you bought? 

A That 18 all. 

MR. AMRAM: Cross-examine* 

THE WITNESS: 9:30 and 10:00 o'clock in the 
morning and evening. 
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CROSS-EXAMINATION 

BY MR. SPEISER: 

Q. Why did you buy 9:30 end 10:00 o’clock In the morn¬ 
ing end evening? 

A I thought it was the best spots available, you know, 
one of those low programs, something that I could ad¬ 
vertise on a low program. It is the remark you made, 
it i8 cheap, a three dollar spot. 

Q Whet is a low program? 

A Low priced. 

Q 9:30 end 10:00 at night is the cheapest price you 
could buy? 

A Thet I could buy. 

Q You know that is not true? 

A Yes, it is true. 

Q Cheaper than 9:30 to 10:00 in the morning? 

A I don’t care about the morning; I was interested 

in the evening program. 

Q Why did you pick 9:30 to 10:00? 

A It was a spot I thought was best for my business. 

Q, For whet reason? 

A I deal with the working man, end I think when he 

comes home, after he is through dinner he listens to 
the evening program. 
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Q Were you familiar with what went on the air between 
9:30 and 10:00 o'clock over WPEN? 

A Well, the deal I went into was any kind of entertain¬ 
ment, no special entertainment. 

Q, Were you familiar with what had been on that station 
between those times? 

A He had dance music. 

Q Isn't it a fact that they always had dance music, 
to your knowledge, between 9:30 and 10:00 o'clock at 
night, for the last two years, Mr. Leavitt? 

A I don't think so. 

Q, What else did they ever have? 

A Well, I believe they had sketches. 

Q, Between 9:30 and 10:00 o'clock at night? 

A What I am trying to bring out — 

Q No — 

THE COURT: Just answer the question. 

BY MR. SPEI8ER: 

Q Did you ever hear any other program besides phono¬ 
graph records on WPEN between 9:30 and 10:00 o'clock? 

A I can't remember. 

Q, You can't remember? 

A I didn't listen in every evening. 

q, As a matter of fact, isn't that why you picked out 
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that time? 

A Yes, it was a popular price, that is the reason I 
took it. 

Q I am not talking about the price; I am talking about 
the entertainment. 

A Repeat that question. 

Q, Isn’t it true you picked 9:30 to 10:00 o'clock at 
night because you wanted to be on that dance program, 
that musical program? 

A Yes, but'I could have a musical program between 
six and seven, too, but the reason I picked between 
9:30 and 10:00, I wanted to reach business people. 

Q With the musical? 

A That's right. 

MR. SPEISER: That is all. 

THE COURT: He is talking about price and 
you are talking about type. I think you both mean time. 

MR. SPEISER: I think the witness agreed, 
the point being probably the price between six and eight 
in the evening is more expensive than after eight o'clock, 
and he took 9:30 to 10:00 because it is cheaper. 

THE COURT: He says price, you say^ type. 

I think you are both in agreement on time. You bought 


it end wanted it at 9:30 to 10:00. 
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MR* SPEISER: If I understood him correctly 
— I haven't, possibly, asked him this question: 

BY MR. SPEISER: 

Q, You picked 9:30 to 10:00 o'clock, first, because 
it is cheaper for you than earlier in the evening? 

A That*8 right. 

Q, Didn't you also pick 9:30 to 10:00 o'clock because 
you wanted to be on a musical program? 

A That's right. 


MR. SPEISER: That is what I thought he said 

before. 

THE COURT: Yes, I know what he said end I 
know what you said, but, after all, it was because of 
the price and because it was music that you wanted it 
from 9:30 to 10:00 o'clock. 

THE WITNESS: That's right. 

THE COURT: The time governed the thing. 

MR. SPEISER:. That is all. 


MR. AMRAM: If the Court please, I have here 
as witnesses Mr. Benedict ' Gimbel, Jr., president of 
Station WIP, and Mr. David Werman, of the Feigenbaum 


Agency, which is one of the largest independent buyers 
of radio time in the eastern pert of the United States 
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both of whom I will qualify as witnesses for the purpose 
of corroborating Mr. Simon with respect to the various 
types of radio programs and with respect to the various 
methods by which practically all the stations in the 
United States and Canada break up their programs and 
sell their time, and also to testify with respect to 
the universal custom in the radio Industry of no advertls 
er control over the programs which immediately precede 
and follow announcements of various types, no matter 

9 

what tyoe of announcement they may be. I would like 
to know whether Mr. Spelser wants to stipulate that or 
whether he wants me to go ahead and examine the witnesses 

MR. 3PEISER: I would be very happy to stip¬ 
ulate all of it with this qualification, and that is 
in a great many instances, Just as we have had exhibits! 
here this morning, the advertiser designates the program 
during which he wants his announcement to be made. 

THE COURT: I haven't heard yet any evidence 
that he designates the program; I have heard he desig¬ 
nates the time. 

MR. SPEISER: May it please the Court, 
Defendants' Exhibit 1 is a contract in writing which 

was testified to by Mr. Simon — 

THE COURT: That letter Just indicated the 
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time of the program. He wants to call these gentlemen 
to prove that the advertiser hss no control over the 
program. You say you agree to that with this qualifica¬ 
tion; then you are not agreeing to it. 

MR. SPEISER: I can't agree with everything 
that had preceded, and he made quite a few statements. 

THE COURT: You are qualifying the only 
thing I think important. If the advertiser has a 
right to dictate what that program is, then I think you 
may have a good case. If he doesn't, then my present 
thought is, I doubt whether -- 

MR* SPEISER: Perhaps Your Honor Is being 
more specific than I am. I don't desire to be any 
more specific than was evidenced here this morning. I 
don't intend to convey the thought that the advertiser 
directs the station to play "A" record or H B M record, 
or "C" record. What I intended to imply was nothing 
more than has appeared from the witness stand, 8nd that 
is, the advertiser says he wanted to be on this program, 
as Mr. Simon testified — one of the witnesses testified 
he wanted it on the 920 program. 

THE COURT: That is time, isn't it? 

MR. SPEISER: No, I am sorry, Your Honor 
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misunderstood. The statement there wasn't time, it was 
the designation of a program. 

THE COURT: It was music that was to be given 
at certain hours* 

MR. SPEISER: That's right. Now, that is 
the only qualification I want. 

THE COURT: You always seem not to give the 
full picture. 

MR. SPEISER: May it please the Court, 920 

t 

may have confused Your Honor. It did not mean at 9:20 
in the morning. 

THE COURT: No, he said from 10:00 until 
11:00 o'clock. 

MR. SPEISER: Yes. 

THE COURT: And he had it in the afternoon. 

MR. SPEISER: It is specified in the contract 
as a specific program, Your Honor, which is of a certain 
type- 

a 

THE COURT: A musical program. 

KR. SPEISER: That's right, of a certain type. 

•THE COURT; But that the advertiser has no 
control over the particular records to be played. 

MR. SPEISER: JExactly right, sir. If I 
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may qualify it -- 

THE COURT: Go ahead. 

MR. SPEI3ER: — with the gentlemen’s under¬ 
standing that he will not change the tenor of the pro¬ 
gram. In other words, a program has a reputation of 
playing modern Jazz records; the advertiser says, "I 
went to be on that”. I don't think the station could 
the following moiring put operatic arias on that program 
because he knows that the advertiser being familiar with 

f 

the nature of the program, that is why he wants to be 
there. 

THE COURT: All right. 

MR. 3PEISER: To that extent, and I think 
we are verified by having in this very case an illustra¬ 
tion of it, I am willing to concede. 

MR. AMRAM: I am quite satisfied that both 
Mr. Glmbel and Mr. Werman, if cross-examined, would 
state that although the station has no legal responsibility 
or liability to maintain the same type of program during 
the particular period of time in which the announcements 
will be interspersed, that the customer would undoubtedly, 
when his contract was over, decline to reinstate his 
contract if he didn't like what the station had been 
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putting on during that time, during the period that 
his contract ran, but I would certainly not admit tint 
the advertiser would have any right to complain in the 
sense that he would have any right to compel the station 
to come back to playing the same type of musical program 
which they had been playing, let us say, during the pre¬ 
vious six months. If Mr. Speiser is willing to stipulate 
that, I don't need these witnesses. 

THE COURT: I think both of you have made 
your positions very clear. As I take it, it is your 
contention that while the broadcasting station would 
probably try to put on dance music if that was the under¬ 
standing, yet there is no legal compulsion to do so. 

Mr. Speiser claims that is part of the contract, is that 
it? 

MR. SPEISER: No, I don't say there is any 
legal compulsion in the contract. As I said before, 
a program has a reputation of being of a certain nature. 

THE COURT: It has a reputation for a certain 
kind of music, and he has to have it on that hour* 

MR. SPEISER: Yes. 

MR. AMRAM: I think in view of this stipula¬ 
tion, I can ask Mr. Gimbel only a very few questions. 
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THE COURT: I think you can examine him 
and cross-examine him two hours and you wouldn't get 
any further. Both of you have that right, you have a 
right to examine and he has the right to cross-examine. 

MR. SPEISER: I was trying to avoid it, 

MR. AMRAM: Mr. SpeiSer, do you admit 
Mr. Grimbel's qualifications? 

MR. SPEI3ER: I have already acknowledged 
what he is going to testify to. 

MR. AMRAM: Do you admit hi? qualifications? 
I want to ask him two or three questions. 

BENEDICT GIMBEL, JR., having been duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 

BY MR, AMRAM: 

Q, Mr. Gimbel, you are president of Station WIP in 
Philadelphia? 

A Yes, and general manager. 

Q Did you hear Mr. Simon testify with respect to the 
make up of the various programs, and the nature of 

advertiser control over the various types of programs? 

THE COURT: Are you going to ask him ev er y- 
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thing you said you would prove with him if you would 
call him and he said he would agree to? 

MR* AMRAM! Oh, no* 

THE COURT: All right, then let the steno¬ 
grapher read the question. It isn't like what you 
said you were going to call him for, 

MR. AMRAM: I simply wanted to have him cor¬ 


roborate 

in your 
tion. 


Mr. Simon generally. 

THE COURT: I thought that is what you said 
statements, and he agreed to it with the qualifica- 


MR. AMRAM: Then I will withdrew the question. 
THE COURT. That he would say that it is 
the custom of their station to have spot advertising 
in Just the same manner as Mr. Simon did. Isn't that 
what you want to prove? 

MR. AMRAM: I am asking that, yes, and 
whether that is a uniform custom in the radio industry 
in the United States, to his knowledge, 

THE COURT: I suppose he would say yes, and 


you agree to that. 


MR. SPEISER: Yes. 


MR. AMRAM: All right 
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BY MR. AMRAM: 

Q, Mr. Gimbel, do you have partlcipating shows on 
your station? 

A We do. 

Q. Do you have one called the Eight Bells program, 

in the morning? 

A We do. 

Q Wh8t sort of program material is played on the 
Eight Bells program? 

A Recorded ,music. 

Q, What time do you sell on that program? 

MR. SPEISER: I object to this testimony. 
THE COURT: I will have to overrule your 
objection, but I think it is all agreed on. I will 
let him answer that. 

MR. AMRAM: Very well, I will withdraw the 
witness, if the Court please. 

THE COURT: No, the Court is here to listen 
to anything you want to present. 

THE WITNESS: Would you esk that question 

again? 


THE COURT: Let the stenographer read it. 
(The question was repeated by the reporter 

as follows: 
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M Q What time do you sell on that program?") 

THE WITNESS: I don’t understand that* 

THE COURT: Better read the question ahead 

of that. 

MR. AMRAM: I will rephrase the question. 

THE COURT: All right. 

BY MR. AMRAM: 

Q On the Eight Bells program what nature of time do 
you sell to advertisers? 

A That program is distinguished from other programs 
in that it is celled a partlcipation program, and we sell 
what we call participation, in that program. A sponsor 
or an agency buys a number of words to be used during the 
course of that program. 

0. Who furnishes the program, the musical material? 

A We do. 

Q Does the advertiser participate at all in that? 

A No. 

0 , Is the nature of the program always the same? 

A Yes, virtually. 

Q Is there any provision in your contracts with your 

advertisers that the nature of the program is always to 

remain the same? 

A No. 
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MR. AMRAM: That Is all. 

CROSS-EXAMINATION 

BY MR. SPEISER; 

Q, Mr. Gimbel, t every radio station, as I understand 
it, for the purpose of lower advertising, attempts to 
establish what you have designated as a participation 
program, isn't that true? 

A I believe so. 

Q And in order to best promote that type of sale, is 

1 

it not true that the stations generally attempt to 
establish a definite reputation smong the public for 
that program? 

A Yes. 

0, Isn't it true that that is one of the reasons why 

you even name the program, just as I see you run a 

program known as Eight Bells? 

A We change the names frequently. 

Q, Do you change it at the time, at the seme time of 

the day? 

A I don't understand what you mean. 

Q Eight bells means what to you now on Station WIP? 

A It means a program that -- that particular program 
has changed its time and form, not in practical content, 
several times, as a matter of fact. 
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Q, What do you mean? 

BY THE COURT: 

Q, What do you mean that It is? You started to 

answer that and changed It. 

A Would you state that question? 

Q, What program does your Eight Bell program mean? 

A It is a mqsical program made up of recordings inter¬ 
spersed with commercial announcements. 

BY MR.. SPEISER*. 

Q Running from -- 

A 8:00 to 9:30, approximately. 

Q, How long has your Eight Bells program been on the 
air at WIP? 

A Several years. 

Q It has always been musical recordings? 

A Yes, I believe it has. 

Q, And not only musical recordings, Mr. Glmbel, but 
musical recordings of a specific type of music? 

A Not necessarily, no, we use all types of music. 

We don't put any operatic tunes on it, the lighter type 
of music. 

Q Eight Bells has a reputation in Philadelphia as a 
definite program of WIP, doesn't it? 

A I hope so. 
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Q Does WPEN have a program, to your knowledge, which 
they name? 

A I think they have several. 

Q Give me the name of one? 

A The 920 Club is one. 

Q Is that a participating program, to your knowledge? 

A To my knowledge, it is. 

0, You know what 920 Club means? 

A That is their frequency on the dial. I suppose they 
Just named it that. 

Q. And the purpose of naming a program is what, Hr. 
Gimbel? 

A To identify it. 

0, To Identify it for what purpose? 

A I don't know exactly, I suppose — 

Q For the purpose of making the public become acquaint 
ed with a specified hour on a specified station so that 
they can say, "Do you listen to Eight Bells on WIP, 
or the 920 Club on WPEN?" 

A No. 

Q, It is not? 

A No. 

Q What is it for? 

A It is more — I think it is more to popularize the 















3. Gimbel, Jr 


Cross 


61 


' 

program, itself, than the time of the program. May 
I amplify that? 

Ql Yes. 

A We have a program, for example, called Melody 
Matinee, which we run at a certain time. When we broad¬ 
cast the baseball games we move the entire program, 
maintaining the same name, to a completely different 
hour. 

Q, Right, so it is not specifically the time of day, 
but you maintain the title so that when I say Melody 
Matinee to a radio listener :g, or when I see Melody 
Matinee printed in the newspaper, I know that I am go¬ 
ing to be eble to hear a certain type of entertainment? 

A Well, on some stations, yes; on others, no. 

Q, Let us say on WIP when I read Melody Matinee in the 
newspaper I know I am going to hear a certain type of 
entertainment, do I not? 

A No, sometimes we change the content of that complete¬ 
ly. 

Q, You do? 

A Yes. 

Q, And Eight Bells, as well? 

A Eight Bells has remained constant pretty regular. 

Q What do you run on Melody Matinee? 
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A We have used recordings, we have used transcriptions, 
and we have used a live orchestra. 

Q The station orchestra? 

A Yes. 

MR. SPEISER: I think that is all. 

REDIRECT EXAMINATION 

BY MR. AMRAM: 

w. Mr. G-imbel, I think we have been talking too much 
about participating shows. Is there any other way in 
which an advertiser can buy announcement time except 
on a participating show? 

A Yes. 

Q What kind of way? 

A There are three or four classifications. There is 
what is known as station break. 

Q What is station break? 

A A station break is an announcement of a maximum 
number of words purchased between programs at specified 
times, between a program ending at 7:29 and beginning 
thirty seconds afterward — between the two programs. 

That is one. The other is what we call a run of schedule 
announcement, which is a spot announcement of a maximum 

number of words which is used and out in at the discre¬ 
tion of the station, not at a guaranteed time. In 
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other words, the John Jones Shoe Company would buy three 
run-of-schedule announcements per day over WIP, to 
have no control over where they were placed. We sell 
them cheaper. 

Q Outside of run-of-the-schedule, what Is there? 

A You know about partlclpatIon. There Is a difference 
in the number of words in both of those classifications. 
You buy 50 or 100 words, which means a different price. 
There is also the purchase of units of time, five minutes, 
fifteen minutes, a half an hour, and a strip of units 
of time. That is about all. 

Q, Mr. Gimbel, in connection with the orograms such as 
Eight Bells or similar programs, is it a fact that on 
some of your programs perhaps the particular talent 
and ability of the announcer is as much a feature as the 
musical content or other program content of the program? 

A Unquestionably. 

Q Do you have an illustration of that on your station? 

A Unquestionably. 

THE COURT: If one announcer is competent 
or very incompetent, it would not help me to decide 
the legal question, would it? 

MR. AMRAM: No, it wouldn’t. I brought 
that out in view of Mr. Spelser’s statement that the 
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musical content identified the program, and I wanted to 
point out, in addition to that, certain programs were 
popular not because of the music, but because of the 
wit and talent of the announcer. 

THE COURT; My general feeling is that whether 
the announcer is very capable or very incapable it won't 
help me any. 

MR. AMRAM; No, because in no case does the 
advertiser have control of the program. I intended to 
save the time of the Court by not calling him, but Mr. 
Spelser caused me to do it. 

THE COURT; All right. 

MR. AMRAM; If the Court please, I think 
that is all the case for the defendant petitioner in 
support of the removal proceeding. 


DEFENDANTS REST 

MR. SPEISER; May it please the Court, I have 
no testimony, snd I can only ask Your Honor to afford 
me the opportunity, either orally or in a brief, to sub¬ 
mit the legal proposition as I understand it. 

THE COURT; Would you prefer to submit 
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briefs or to argue it orally? 

MR. SPEISER: My preference is yours, sir. 

THE COURT: It doesn’t matter very much to 
me. I won’t have any argument court until the 6th of 
January. Of course, I have a lot of opinions to write 
before that and I may not dispose of it even if you hand 
in briefs tomorrow. 

MR. SPEISER: I was somewhat familiar with 

f 

Your Honor's rush. 

THE COURT: It doesn't matter to me. I will 
give you the opportunity to hand in briefs and argue 
it on the 6th of January. 

MR. AMRAM: If the Court please, before that 
is decided, may I say, for the purpose of the record, 
that I am prepared, if necessary, to secure and offer 
testimony with respect to the subjective state of mind 
of the plaintiffe with respect to the Joinder of the 
defendants. For that purpose, I suppose I would have to 
call Mr. Speiser as a witness, and also take the testi¬ 
mony of the plaintiffs by deposition in New York, and 
offer in evidence the record of certain court proceed¬ 
ings brought by these same plaintiffs qreinst other 
stations in Philadelphia and elsewhere. But I rather 
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gained from what Mr. Spelser said that for the purposes 
of the disposition of this hearing we need not go into 
the subjective state of mind of the plaintiffs in 
Joining these advertiser defendants, but can dispose of 
the case on the broader grounds that we have been dis¬ 
cussing during the course of the testimony. Is that 
correct? 

MR. SPEISER: As I understand the law, the 
subjective state of mind is Immaterial. In other words, 
if I have a case against these defendants, my intent 
can be thoroughly malicious; the proposition is purely 
whether I have an action against them. 

THE COURT: I would think so. I think the 
other wouldn't help us much. 

MR. AMRAM; I didn't think it would, myself, 
except I am prepared to offer further testimony by 
taking depositions in New York, if the Court thinks it 
is relevant. 

THE COURT: It is quite a task to prove that 
subjective state of mind. 

MR. AMRAM: It is. I didn't feel from read¬ 
ing the case, it was necessary, but I wanted to protect 
myself on the record so that the Court would not dispose 
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of It on that ground. 

THE COURT: I will let you two gentlemen 
agree whether you want to hand in briefs at a certain 
time or argue it on the 6th of January. 

MR. AMRAM: I am at Mr. Speiser's pleasure. 
MR. SPEISER: Shall we agree and let Your 

Honor know? 

THE COURT: Yes. I think we will mark it 
for argument', January 6th, and if before that time both 
of you decide to submit briefs and want to dispense 
with the argument, we will dispense with the argument. 
MR. AMRAM: Very well. 


Reported by 
Lewis A. Bicklng. 












DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF PENNSYLVANIA 

CIVIL ACTION, FILE NUMBER 939 


NATIONAL ASSOCIATION OF PERFORMING 
ARTISTS by JAMES J. WALKER and 
FRED WARING, Trustees Ad Litem 

Vs. 

WM. PENN BROADCASTING COMPANY, 

P. B. WHITE CO., INC., 

KEITH TAILORS, INC., 

ROYAL SHOE MARKET, INC., 

MORRIS EISENBERG and HERMAN 
SCHAEFFER, Individually and 
Trading as BAILEY’S FURNITURE CO. 


TO THE HONORABLE THE JUDGES OF THE SAID COURT:- ’’% r 7" 

' yc/ n 

d?' 

And now, to wit, this cy day of July, A.D. 1940? 

comes the plaintiff by its attorneys SPEISER & SPEISER and ap¬ 
pearing specially for the purposes of this motion only, saving 
and reserving any and all objections which they have to the 
manifold imperfections in the mode, manner and method of the 
removal papers and expressly denying that this court has juris¬ 
diction of this cause or of the plaintiff therein, respectfully 
moves the court to remand this cause to the Court of Common 
Pleas No. 6 of Philadelphia County, Pennsylvania, from whence 
it was removed, for the following reasons:- 

1. That the said suit does not really or substan¬ 
tially involve a dispute or controversy properly within the juris¬ 
diction of your Honorable Court. 

2. That the defendants are not all residents or 
citizens of States other than Pennsylvania, the State wherein the 
action was brought. 

3. That it does not appear from the record that 



there is a controversy which is wholly between citizens of differ¬ 
ent states which can be tried and fully determined without in- 









volving necessarily a trial of the whole case as to all defen¬ 
dants. 

4 . That it does not appear from the record that the 

■ 

cause is separable as to the defendant WM. PENN BROADCASTING 
COMPANY. 

5. That it does not appear from the record that the 
defendants resident in Pennsylvania were or have been wrongfully 
joined as such. 

In support of the foregoing reasons and in specific 
answer to the Amended Petition For Removal, the plaintiff further 
avers:- 

- 

1. Admitted 

2. Admitted 

3 (a) The identity and nature of organization of the 
plaintiff and defendant WM. PENN BROADCASTING COMPANY is admitted, 
but it is denied that the action involves a controversy solely 
between them,and on the contrary- it is averred that the action 
involves a controversy between the plaintiff and all of the de¬ 
fendants, as set forth in plaintiff's Bill of Complaint. 

3 (b) Denied and on the contrary it is averred that 
the remaining enumerated defendants (hereinafter referred to as 
"Advertisers") were properly and in good faith joined as parties 
defendant. 

3 (c) The plaintiff has no knowledge of the facts 
averred in paragraph 3 (c) of the Amended Petition For Removal, 
the s am e being solely within the knowledge of the defendants. 
Demand is hereby made that if same be pertinent or material to 
the issue, that due and proper proof thereof be rendered upon 
the hearing of this motion. 

In further answer, plaintiff denies that the said 
additional defendants were joined for the sole purpose of pre¬ 
venting the removal of the action to the Federal Court, and on 
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the contrary avers they were properly and in good faith joined 
as parties defendant. 

WHEREFORE, the plaintiff respectfully moves your 
Honorable Court to remand this cause to the Court of Common 
Pleas No. 6 of Philadelphia County, Pennsylvania, from whence 
it was removed. 



Attorneys for Plaintiff 
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STATE OF PENNSYLVANIA J 


Among the Records and Proceedings of the Court of Common Pleas, 
No. 6 for the County of Philadelphia, State of Pennsylvania, the 

following may be found as matter of File and of Record, at No ..4508. 

December Term, 1939 } to wit: 




DOCKET ENTRIES 


8 




Speiser & 
Speiser. 


U 7 


nbtv u'.trK 



NATIONAL ASSOCIATION OF PERFORM- Bill in Equity; 

ING ARTISTS, by JAMES J. WALKER Filed Feb. 15, 1940. 


Feb.23,1940; 

I. Jack Fein- 
stein, Atty. for 
Keith Tailors, 
Inc., one of 
Def ts. 


and FRED WARING, Trustees Ad 
Litem, 

vs. 

WM. PENN BROADCASTING COMPANY, 

P. B. WHITE CO., INC., KEITH 
TAILORS, INC., ROYAL SHOE MARKET, 


March 9, 1940. Defendant's Peti¬ 
tion for Removal of this case to 
the U. S. District Court filed. 
March 9, 1940. Petition granted. 

Eo die; Order made. 

March 9, 1940. Bond for $500.00; 


INC., MORRIS EISENBERG and HERMAN National Surety Corp., Surety 

. 

SCHAEFFER, Individually and Trad- for Removal Bond. 

ing as BAILEY'S FURNITURE CO. ' 


Feb.29,1940; 

P.W .Amram, Atty 
for Wm.Penn 
Broadcasting Co., 

P.B.White Co.,Inc., 

Royal Shoe Market, 

Inc., and Morris Peb# 15 1940 . Bill in Equity 

Sisenberg and Her- 

nan Schaeffer, filed. 

End. and trdg. as 

Bailey's Furni- Eo die; Rule to appear and 


ture Co.,filed. 


answer filed. 


Mar. 21, 1940. Stipulation of 
Counsel and approval of Court that 
the Order removing this cause to 

the U. S. District Court be re¬ 
scinded, with leave to plaintiff 
to reply Or otherwise answer the 


March 18, 1940. Affdt. of Serv- said left's petition for removal 
ice of Copies of Bill of Com- within 10 days from the date here- 
plaint & Notice to appear and °f Piled. 

answer, on Defts., on Feb. 16, March 26, 1940. Answer to Petition 
1940, filed. for Removal, raising Questions of 

Apr. 22, 1940. Answer to Amended 


Petition for Removal, raising 
Questions of Law, filed. 


Law, filed. 

Apr. 19, 1940. Amended petition 


for Removal of this case to U. S. 

District Court filed. 

Apr. 25, 1940. Petition granted. 
Eo die; Order made. 




































C. P. No. 6, December Term, 1939 - No. 4508. Continued. 


May 22, 1940. Questions of law 
raised in Answer to Amended Pe¬ 
tition resolved in favor of the 
Defendant, Petitioner and 
against Plaintiff, Respondent. 
Eo die; Order for Removal dated 
Apr. 25, 1940, confirmed. 
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BILL IN ftiaiM 

fo THii HwAuOALUi me JW ^ mLSA» awUKX: 

rUTXOiLkL AWKiOJAlIwii ^ PfcATMWttW® ARTISTS bring* this 

811 of Com. lain* «0»> «. **■ «*««»«**• ®‘ 

«,«. 8o., MO., mis WwM, WO., «>»t «« -***'*' > 

BUMS* .1=5Mbih» and MWWAK « *••'’• a*. Individually and tradiu;; 
ts Mli.»I‘* nmlTWa 00., Defendant*, and thereupon con Inins and 

»ay»: 

1. The Plaintiff J4AIKWO. AsauCIaXIuH OF ?WQWW 

^twfg 1. an unincorporated voluntary a, .ooiattpn «-i>nlwa and 

existing under and by virtu, of the la*» of the State of f «*• 

2. 11.. defendant *». WKil WKUaSOMtXKO CoaFitW is a 

cor oration ***** ana *t#« ^ * na b? vlr *“ ° f tt * 

of the State of Delawre and duly regletered to do bueinea. m the 

Oonmonwealtb of Pennsylvania* 

fhe defendant P. B. o: 11'.. do., IS?., it a corporation 

oranlted and Mining under and by virtue of the la«. of the Btato 
of Delaware and duly mistered to do bueinoe. in the Conuoneealth 

of Pennsylvania. 

4 . the defendant KKITB INC- 1» a cor oration 

or or.lxod and exl.tlnc under and by virtue of the 1«» of «* 

Oomonmalth. of Peonsylvcnla. 

5 . the defendant WfltM. «nvK uaMBJT, I»0. i« « corpora- 


































tlon organiseA ami existing under and by virtue of the Ians of 
the Comonwn filth of Pennsylvania, 

0. The defendants Mu.Mil a and ^aHnAN BCliAimJt 

are residents of the County of Philadelphia, Commonwealth of Penn¬ 
sylvania, whom at oo-partners they arc engaged in business under 
the fictitious trade name of ftAXURMS FURiiX?U.\£ CO. 

7. NATIONAL Association Op P£Hro«tt«tt ARTISTS is com¬ 
posed of upwards of Six Hundred (COO) members' (a list of whom is 
attached hereto, mads & part hereof and marked Exhibit *A H ), who 

.era and in tive artists in the fields 

of music, radio, motion pictures and the stage. 

a. hAfit/hAh ab*csiamca or ymmiam artist* was 
organised, inter alia, to protoot its members against piratic®! abuses 
and competitive practices of all kinds; to secure then against the 
unauthorised use of their Interpretations and performances, their 
Mimsa and their personalities; to secure then against the unfair 
.-.rid unconscionable usurpation of their property in their inter¬ 
pretations raid performances; to prevent interference with their 
property rights.; ami to enforce said rights by proper actions; 

Legal, Equitable or otherwise. 

9, Article HI, section 6 of the By-Laws of paTIvNAL 
AWiCClafiUi or ARtxm provides as follows l 

OBLIGATION up Afr'LlCAliT* Prom and after the 
admission of any applicant to membership 

(a) Th'-ro shell automatically be vested in 

the association, without need of further 

assignment, all the member 1 * right, title. 

Interest and property in and to'all his and 

his musical or other organisation’s recorded 

and unrecorded renditions, interpretations and 
performances, regardless of whether already made 
or oerforaed, or mad© or performed thereafter. 

(E) Th'-r shall likewise bo vested In the 
Association the exclusive right to license, or 
to refrain from licencing, the use, reproduction 
and .-erfomanoo of all such renditions, inter- 













pretatiens and orfanaances in an? manner' and 
in any modi us, 

(o) There shall likewise bo vested in the 
Association the right to institute and maintain 
suits and actions in the name of the Association 
or the member or both: (1) To restrain any 

unauthorised use of any renditions, interpreta¬ 
tions and. perfcrmances or to collect damages 
therefor or both; (h) To restrain any and all 
acts of unfair competition and unconscionable 
practises; (!) To restrain the unauthorised 
use of Ms name and personality in connection 
\?h r. 

Interpretations and ;■ .•erfornonces* 

10* The defendant *h. BliMJ BUti&QM/nm CvaPAfIX, at the 
times hereinafter Mentioned, owned and operated and presently 
owns and operates Radio Broadcasting Station #P£H In the City 
and County of Philadelphia. 

. fw .. Pip*H £>GABTX>10 Co ' -ate a 

r.aid Station WPE8 for the purpose of profit, and in the course of 
its business features the broadcasting of phonograph records on 
both sustaining and commerclal pregraas, 

12. The Defendants i** B* vmXTK Co., Ipc., KhlTh TAXLGR3, 
ISC.# ROXAL «Hb£ iURKST, INC., ia hKB tfaK-Jft&SUt and lfcuhAA* SClsASTFER, 
Individually and Trading as BAILS/*® Fb7tbITuT.2 €0* are customers of 
and are severally co-adventurers with the defendant bAcAB- 

CASTXhO OGKPAEX in the prop on tat ion of radio programs therein 
phonograph records are broadcast, said programs being used to 
advertise, publicize and exploit the business, products, wares and 
services of the defendants. 

13* At divers times, and more specifically on or about 
January 23th and 20th, 1SK0 # the said defendants in furtherance 
of their respective businesses caused to be broadcast over station 
a nuisbor of phonograph records embodying interpretive perform¬ 
ances rendered by plaintiff's members, among which were the following 

(A) "bluebirds In the Moonlight" 

By Bonny Goodman 

<B) *0ehJ What Ton Said" 

By Eal Kemp 





























(C) "Heaven i.n My Arris" 

By Bn any Ooodm&n 

(P) “All the Things You Ara' 1 
by Johnny Green 

14 , The broadcast of the phonograph record* a* aforesaid, 
was done toy the defendants with full knowledge of plaintiff's 
rights and without Its consent or authority and with full know- 
led,;© that said phonograph records were made and sold for non¬ 
commercial use on phor phi in homes only. 

18, The said record.# which were purchased by defendants 
and broadcast, as aforesaid, contained a notice to the effect that 
they were to be used for non-eomerci&l use on phono&raphs in hones 
only. 

1< . The broadcast of the phonograph records by defendants, 

as aforesaid, constitutedt- 

(A) a wrongful and unconscionable use by the 
defendants of plaintiff's property and 
property rights. 

(B) A violation of plaintiff's common law 
property rights in and to the said inter¬ 
pretations, renditions and performances. 

(G) A violation of the respective notices 
recording the use of said records. 

(D) Unfair competition with the plaintiff and 
its members, 

(II) An unlawful use of said »emb «ra * names and 

personalities. 

(F) A violation of said members * right of 
privacy, 

17, Plaintiff 1ms no adequate remedy at law for the pre¬ 
vention of the above mentioned acts of defendants, which caused and 
will continue to cause Irreparable injury and damage as aforesaid, 
unless enjoined by your honorable Court. 

m.&MGM, plaintiff prays I- 

1, That a decree may be entered perpetually restrain¬ 
ing and enjoining the defendants, their or cither of 
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successors, assigns, agents, er, -loyeas, represen¬ 
tatives, and attorneys and each of the®, fro® 
using or causing to be used any phonograph 
records embodying renditions, interpretations 
and performances of any Bieabor or nenber* of the 

" r * " T • f ' ~ ■ ■' ■' '•••■*» • :s '' C ■ : ; ; 

plaintiff, for radio broadcast or any other 
copnoroial use-without the consent or permission 


of the plaintiff. 

* 

2. flat plaintiff’s costs incurred herein bo 

&*’>■ 4 v. t $ • jtJ-•?wflii nH-- In trr'iv 

paid by defendants. 

tu.4% tis.r r : v :iC •• / *0 M: * ?itl *> v: ; 

3. For such other, further and different relief 


as to this Court rmy men Just and proper. 





Irii | 

4* .< • v. . ) 








Bmib- n & 




/»/ Herbert A. gpaiser 

Attorney's for 1-ialnt'i 1 
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COUNTY OF HEW TOM 


J*«DB J. WALKER and FMD OARI.NO, being duly 
•worn according t..» law depone and nay that they am respectively 
Ri*oel-dent and Vice-President of the NATIONAL aaSOu lAT-tvN *>F 
K, ./ .pitXiiG AKSXSfS, duly authorized to bring this action aa 
Trustees Ad Li tan, and that the facta contained in the foregoing 
Sill of Complaint arc true and correct, to the best of their 
Knowledge, Information and belief. 


S mm TO AH3> SUbSGKIBEI>) 

) 

b;-mx~ -h fine 14 th pa*) 
OF FEbhUaKf, A, P. 1940) 
BEAL 

/«/ alizabe th Hartrldge 
' fio t&ry "flfcYio 


/•/ toes 

/*/ Fund ab-jgin^..— 


(Hotary Public, Peatchester County) . 

Cert, Filed K.f* Co. Mo. 921 Beg. Ho. 1H 563 
My Connieaion eaqpdroo March 30, 1941 

(Note) 

sscu&xt *a*— list a 4 national association 

is ATfAOiso to Am or io^FvioaNa artists) 

pack. 
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ASSOCIATION OF PERFORMING 
ARTISTS, By JAMES J. WALKER and 
FRED WARING, Trustees Ad Litem 


WM. PENN BROADCASTING COMPANY 


C. P. N0 # 6 


December Term, 1939 


No.4508 In Equity 
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ENTRY OF APPEARANCE 
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TO THE pRGTHQNGTARY: 

*• i_D »> "4 
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Enter fay appearance for WM. PENN BROADCASTING- COMPANY; 

Lr * ^ ^ rj | 03 'h tr 

P. B.i WHITE CO., INC.; ROYAL SHOE MARKET, INC.; and MORRIS 

w Q ql H v £s 

EISSNBSRG and HERMAN SCHAEFFER; Individually ana Trading as . 
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BAILEY * S FURNITURE CO., defendants named in the above matter. 
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P. W. AMRAM 

Attorney for Defendant sV 


February 29, 1940 

































national association or performing 

ARTISTS by JAMES J, WALKER and 
FRED WARING, Trustees Ad Litem 


C. * . Hu. ti 


v*. 


Wtt. PEHN BROADCASTING COMPANY, 

P* B. WHITE Co., I NO*, KEITH 
TAILORS, INC., RwYAL SHO 
DAMK.T, INC., mORaIs ElSENBERG 
and BERMAN BCKaeFFER, Individually 
and Trading as BaILEY'S FURNITURE 
CO. 


December Term, 1939 


No.4500 In Equity 


PETITION FOR REMOVAL TO THE FEDERAL 

court 


To THE HONORABLE, THE JUDGES OP SAID CvURTS 

The petition of m. PENN bROaDCaNTING COMPANY, one 
of the defendants above named, respectfully represents to this 
Honorable Court t 


1. The above entitled action has been brought in 


this court and is now pending therein; and the time within 
which the defendant is required to answer or otherwise plead 
has not yet expired. 

2, B io action is of & civil nature and the 
value of the matter In controversy is in exoeer of 3,000.0 . 

3* (a) The said action involves a controversy 

solely between the olalntiffs who are stated In the Bill in 
Equity to be an unincorporated voluntary association organized 
and existing under and by virtue of the laws of the State of 
New York, and the defendant Wm. Penn roadcasting Company, which 
la a corporation organized and existing under and by virtue of 
the laws of the Sto te of Delaware* 


(o) The defendants ?• B. White, Co* Inc., Keith 


Tailors, Ino., R-,yal aloe Market, Inc., and Bailey's Furniture 
Co. are improperly Joined and have not been Joined in good faith 




















by tho plaintiff*, the plaintiff* knowing or hiving cause to know 
thi.it the averments in the Billln Equity to the effect that the 
eaid four additional defendants are co-adventurers with the 
defendant Wra. Penn Broadcasting Company and that the «ald four 
defendants participated in the broadcasting of the phonograph 
records which are th bail* of the plaintiffs• Bill In Equity 
»re not correct. 

4. lour petitioner presents herewith a good and 
sufficient bond as provided by statute in such oases, that it 
will enter in the district Court of the United States for the 
Eastern District of Pennsylvania within thirty days from the 
date of filing of this Petition a certified copy of the record 
in this suit, and that it will pay all costs which my be 
awarded by the eaid District Court in case tho- said District Court 
shall hold that this suit was wrongfully or improperly removed 
thereto. 

WHEREFORE your petitioner prays that this court 
proceed no further herein excepting to make an order accepting 
the bond presented herewith, and directing that a transcript of 
the record herein be made and filed in tho United States Dis¬ 
trict Court aforesaid. 

Wfe. PENS BROADCASTING GQliPANX 

S^) 
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GxMMtmEMJUl sr 



SALTH W ^ X y 



v^A- bein' duly sworn according to 

Q / 

that he Is 1/ 



of Ha. Penn Broadcasting Company, petitioner *bo*® «am*dj that 
he la authorized to and does make this affidavit for and on its 
behalf; and that the facte set forth in the foregoing petition 
=re true to the beet of hie icnowle&ge, information and belief. 

Sworn to and subscribed 

before no tills / day „. ^wrU—— 
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NATIONAL ASSOCIATION OF NOW 

'ISTS by JAMES J. *AI4B* and 
FRED WaJUNO, Trustees Art Li ten 


vs. 


Y, 

h. B. WHITS CO. INC., KEITH 
TAILORS, INC., ROYAL SHOE MARKET # 
INC., -;ORT\IS USB 

afMASgm. Individually and Trading 

Bi®£EY*S FURNITURE CO., 
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C. P. HO. 6 


beceraber Term, 1939 


No? 4908 In Equity 
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on for hearing upon Petition and £> 


T / 1 uj 0 . 

*• n h 


Bond of the defendant, ^ i;?«nn Br ; ©ade*sti n& Cdfrpeny, for an h 

h Is! >; E-* <QtO K as 

order- transferring this Cause to the Uni tedoBtaSes District s 

„„ 


G 


Uourtijfer the Eastern District of Pennsylvania, and it appear 


to 

o 


to the Court ti -t the defendant ha* filed its Petition for such 
removal in due fq^m of law and that the defendant has filed its 
Bond duly conditioned, with good and sufficient sureties, as 


H O 

© 

a 


provided by law, and. thst defendant has given plaintiff due and 
legal notice thereof, and it appearing to the Court th. t this is 
a proper cause for removal to the said District Court, 

NOW THEREFORE, said Petition and Bond are hereby 
accepted and it is hereby ORDERED aND ADJUDGED that this cause 
be and it is hereby removed to the United States District Court 
for the Eastern District of Pennsylvania, and the Clerk is 
hereby directed to make up the record in said cause for trans- 


islon to said Court forthwith. 

Dated this day of Larch, 1940. 


BY TIL. CoURT, 


<PTJ7- 






















C. P. NO. 6 


NATIONAL ASSOCIATION OF PERFORMING 

ARTISTS by JAMES J. WALKER and 
FRED WARING, Trustees Ad Litem 

vg. 

WM. PENN BROADCASTING COMPANY 


December Terra, 1939 


No. 4508 In Equity 


BOND FOR REMOVAL 

KNOW ALL MEN BY THESE PRESENTS that WM. PENN BROADCASTING 
COMPANY, as principal, and NATIONAL SURETY CORPORATION, as 
surety, are held and firmly bound unto the NATIONAL ASSOCIATION 
OF PERFORMING ARTISTS by James J. Walker and Fred Waring, Trustees 
Ad Litem, in the penal sun of FIVE HUNDRED (3500.00) DOLLARS, 
for the payment whereof well and truly to be made unto the said 
NATIONAL ASSOCIATION OF PERFORMING ARTISTS, its successors or 
assigns, we bind ourselves, our successors and assigns, Jointly 
and severally, as follows; 

WHEREAS the said WM. PENNBROADCASTING COMPANY having 
petitioned the Court of Common Pleas No. 6 of Philadelphia 
County for the removal of a certain cause therein pending, 
wherein the said NATIONAL ASSOCIATION^ PERFORMING ARTISTS 
is plaintiff and the said WM. PENN BROADCASTING COMPANY is 
defendant, to the District C^urt of th& United States within 
and for the Eastern District Of Pennsylvania, 4 

NOW THEREFORE, the condition of this obligation is such 
that if the said WM. PENH BROADCASTING COMPANY shall enter in the 
said District Court of the United States within thirty (30) days 
from date a copy of the record in this suit, and shall well and 
truly pay all costs that may be awarded by said District Court 
in case the said District Court shall hold that the suit was 
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FOR fW*’ 



wrongfully or Improperly removed thereto, then this. obligation 
to be void,otherwise to be In full force and effect. 

WITNESS our hands and seals this 9th day of March, 1P40. 


Rotary Public U 




intyiVJ 


Signature of Principal 
Waived by Surety 
National Surety Corporation 
by L. Robert Feitig 

Atty.-in-fact. — 
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STATE OP PENNSYLVANIA : 
COUNTY OF PHILADELPHIA J 


Before Me appeared NATIONAL SURETY CORPORATION by L.ROBERT 
FSXTIO, Attorney-ln-fhct, personally known to me to bo the 
surety described in andNwho^xeouted the foregoing instrument and 
who acknowledged to me ythaV he executed the same. 




“pfeothonotary. 




Blow 
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APPLICATION FOR APPROVAL AS SURET 

In Accordance With Rules 37-43 Of Common Pleas Courts of Philadelphia County 

State of Pennsylvania 1 

j-rj. 

County of J 

On this. 9 . t ; 3a ..day of.., A. D. 19-~?-~, before me, the sub¬ 

scriber, a Notary Public for the Commonwealth of Pennsylvania, residing in the City of Philadelphia, 

personally appeared.... 

who being duly sworn according to law, did depose Knd say that he is the.. 

...of the NATIONAL SURETY CORPORATION of 

New York, N. Y., a corporation created by and existing under the laws of the State of New York, with 
offices at 306 Walnut Street, Philadelphia, Pa. 

The amount of capital paid in cash is $2,500,000.00 divided into 250,000 shares, all of which have 
been issued at a par value of $10.00 each. 

Sworn and subscribed before 





(Attach Financial Statement in this Space) 


F. 4 0 0 


National Surety Corporation 


NEW YORK 

FINANCIAL STATEMENT — DECEMI 

VINCENT CULLEN, PRESIDENT. 

ASSETS 

Cash in Banks.... ^ 3,097,082.84 


ER 31, 1939 

BALLARD McCALL. Secretary. 


Investments . M . 

Bonds..$ 7,968,173.85 

Preferred and Guaranteed Stacks ...pj . 4,996,311.16 

Common Stocks .. 7,590,725.00 


20,555,210.01 


Premiums in Course of Collection, Not Over- 90 Days Due. 1,076,346.20 

Accrued Interest, Dividends and Rents. 115,517.37 

Reinsurance and Other Accounts Receivable. 57,084.79 

Home Office Building. 500,000.00 


Total Admitted Assets. $25,401,241.21 


LIABILITIES 

Reserve for Losses.-. 

Reserve for Loss Adjustment Expenses.-. 

Reserve for Unearned Premiums. 

Reserve for Commissions, Expenses and Taxes . 

^Contingency Reserve .. 


Capital.$ 2,500,000.00 

Surplus. 11,556,949.69 


$ 3,837,716.64 
720,500.00 
5,627,263.64 
907,633.23 
251,178.01 


14,056,949.69 


Total Capital and Surplus 

























































been issued at a par value of $10.00 each. 


Sworn and subscribed before 



ie the day and year aforesaid 


T otary Public 


PH. 


cmmlssion Expires Aug> ^ ( 


Attorney-in-fact 



(Attach Financial Statement in this Space) 


K. 4 00 


National Surety Corporation 

NEW YORK 



Premiums in Course of Collection, Not Over. 90 Days Due. 1,076,346.20 

Accrued Interest, Dividends and Rents. 115,517.37 

Reinsurance and Other Accounts Receivable. 57,084.79 

Home Office Building.-. 500,000.00 


Total Admitted Assets. $25,401,241.21 


LIABILITIES 

Reserve for Losses... 

Reserve for Loss Adjustment Expenses... 

Reserve for Unearned Premiums. 

Reserve for Commissions, Expenses and Taxes . 

^Contingency Reserve .-. 


Capital..$ 2,500,000.00 

Surplus. 11,556,949.69 


Total Capital and Surplus. 


$ 3,837,716.64 
720,500.00 
5,627,263.64 
907,633.23 
251,178.01 


14,056,949.69 


Total 


$25,401,241.21 


^Represents difference between total values carried in assets for all bonds and stocks owned and total values based 
on December 31, 1939 market quotations. 

Bonds carried at #1,266,005.90 are deposited for purposes required by law and bonds carried at #31,022.40 are 
deposited as collateral on surety bonds required in court proceedings. 


STATE OF NEW YORK, ) 
COUNTY OF NEW YORK, ,1 SS 


.. being duly sworn, says: That he is Assistant Secre* 

tary of NATIONAL SURETY CORPORATION, that said Corporation is a Corporation duly organized, existing 
and engaged in business as a Surety by virtue of the Laws of the State of New York, and has duly complied with all the 

requirements of the Laws of said State and of the Laws of the State of:. 

applicable to said Corporation, and is duly qualified to act as surety under such Laws; that said Corporation has also com- 
plied with and is duly qualified to act as Surety under the Aot of August 13, 1894, entitled “An Act Relative to 
Recognizances, Stipulations, Bonds and Undertakings, and to Allow Certain Corporations to be Accepted as Surety 
Thereon," as amended by the Act of Congress of March 23, 1910. That the foregoing is a full, true and correct state* 
ment of the financial condition of said Corporation on the 31st day of December, 1939. 
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WM. PENN BROADCASTING COMPANY, 

P. B. WHITE CO., T NC., 

KEITH TAILORS, INC., 

ROYAL SHOE MARKET, INC., 

MORRIS ETSENBERG and HERMAN 
SCHAEFFER, Individually and 
Trading as BAILEY'S FURNITURE CO. 


AFFIDAVIT OF SERVICE 


No. 4508 In Equity 


STATE OF PENNSYLVANIA : 
COUNTY OF PHILADELPHIA : 


SS 


FRANK J. CANNING, being duly sworn according to 
law, deposes and says that on the 16th day of February, 1940, 
he duly served upon each of the above named defendants a copy 
of the Bill of Complaint, with a notice endorsed thereon to 
cause an appearance in the above entitled case to be entered, 
to file an answer, etc., as follows:- 


Upon Wm. Penn Broadcasting Company by handing the 
same to Arthur Simon, General Manager, the person then and 
there in charge,at the Southeast Corner of 22nd and Walnut 

Streets, Philadelphia, Pa. 

Upon P. B. White & Co., Inc., by handing the same 
to P. B. White, the person then and there in charge, at 804 
Chestnut Street, Philadelphia, Pa. 

Upon Keith Tailors, Inc., by handing the same to 
Benjamin Heilbron, Treasurer, at 808 Chestnut Street Phila¬ 
delphia. 



Mis s Fay 


Upon Royal Shoe Market, Inc., by handing the same 
Stein, the person then and there in charge, at 


to 





























48 North 3rd Street, Philadelphia, Pa. 

Upon Morris Eisenberg by handing the same to him 
in person at 635 Market Street, Philadelphia, Pa. 

Upon Herman Schaeffer by handing the same to him in 
person at 635 Market Street, Philadelphia, Pa. 


Sworn to and subscribed 
before me this 20th day 
of February, A. D. 1940 


(Sgd) Frank J. Canning 


David Balaity 
Notary Public 

My Commission Expires 3/10/41 





















NATIONAL ASSOCIATION OF PERFORM¬ 
ING ARTISTS by JAMES J. WALKER 
and FRED WARING, Trustees Ad 
Lit era 


C. P. NO. 6 


Vs. 


DECEMBER TERM, 1939 


WM. PENN BROADCASTING COMPANY, 
P. B. WHITE CO., INC., KEITH 
TAILORS, INC., ROYAL SHOE 
MARKET, INC., MORRIS EI3ENBERG 
and HERMAN SCHAEFFER, Indivi¬ 
dually and Trading as BAILEY 1 S 
FURNITURE CO. 


STIPULATION OF COUNSEL 


AND NOW, March %/1/ 1940, it is agreed between Speis 


& Speiser, Esquires, Attorneys for the plaintiff and Wolf, Block, 
Schorr and Solis-Cohen, Esquires, Attorneys for the defendant Wm. 
Penn Broadcasting Company, that the Order of your Honorable Court, 
dated the 9th day of March, 1940 removing the above entitled cause 
to the United States District Court for the Eastern District of 
Pennsylvania be rescinded, with leave to the plaintiff to reply 
or otherwise answer the said defendant's petition for removal 
within ten days from the'date hereof. 


SPEISER & SPEISER 


/s/ Herbert A. Speiser 


Attorneys for Plaintiff 


WOLF, BLOCK, SCHORR & SOLIS-COHEN 


Attorneys for defendant, Wm.Penn 

Broadcasting Company 


AND NOW, March £/, 1940, the foregoing agreement is 



approved. 




























NATIONAL ASSOCIATION OF PERFORM¬ 
ING ARTISTS by JAMES J. WALKER 

and FRED WARING, Trustees Ad : C. P. NO. 6 

Lit em 

* 

Vs. ’ DECEMBER TERM, 1939 

WM. PENN BROADCASTING COMPANY, 

P. B. WHITE CO., INC., KEITH 
TAILORS, INC., ROYAL SHOE 
MARKET, INC., MORRIS EISENBERG 
and HERMAN SCHAEFFER, Indivi¬ 
dually and Trading as BAILEY'S 
FURNITURE CO. 


ANSWER TO PETITION FOR REMOVAL RAISING 
____ QUESTIONS OF LA W_ 

The National Association of Performing Artists, the 
plaintiff in the above entitled cause, reserving its right here¬ 
after, if necessary, to answer the averments in the Petition for 
Removal filed by the defendant Wm. Penn Broadcasting Company, sug¬ 
gests and avers that the said petition is Insufficient in law for 
the following reasons:- 

1. The petition presents no cause for removal. 

2. The petition presents no facts upon which the 
order or removal prayed may be granted. 

3. The petition presents the mere conclusion of the 
defendant without any factual basis in support of such conclusion. 

4. The plaintiff is unable to reply to the said pe¬ 
tition for failure of the averment of any facts to which plain¬ 
tiff can reply. 

5. The petition is contradicted by the plaintiff's 
Bill in Equity filed in the cause which was part of the record 
therein at the time the petition was filed. 

WHEREFORE, plaintiff respectfully requests the court 
to hear and dispose of the questions of law so raised and dismiss 
the defendant's petition for removal. 

_ /s/ JAMES J. WALKER 


NO. 4508 

IN EQUITY 






















STATE OF NEW YORK 

SS' 

COUNTY OF NEW YORK 




(SEAL) 


JAMES J. WALKER, 

being duly sworn 

according to law, deposes and says that he is one of the Trustees 
Ad Litem in the above entitled cause of action; that he is advised 
believes and therefore avers that the Petition for Removal filed 
by the defendant Wm. Penn Broadcasting Company is not sufficient 
in law. for the reasons hereinbefore set forth. 


SWORN TO AND SUBSCRIBED : 

BEFORE ME THIS 22 DAY : /s/ 


OF MARCH, A. D. 1940 : 

/s/ L A ZARUS ROSENBLAT T : 

Notary Public 


Notary Public, New York County 
New York County Clerk's No. 474 
New York County Reg. No. OR 607 
Commission Expires March 30, 1940 


JAMES J. WALKER 




























NATIONAL ASSOCIATION OF imfOMIM I 

AHtfSTS by JAJT8 J. fAUU and 
fWS® WARTNO, Trustees Ad Lltm : 

V». I 

m , vtm broaixjastuict cww, t 

r. B. Tttft CO* , TNC., 

rerm tailor®. two. , * 

*or«, shot market* me., 
morris stnoiiSM ana Rtrkaii : 

AORAWfFai, Individually and 

Trading as NATLEY 1 0 FTMWTTTJRT CO. i 

AMENDED PETITION FOB RSTfOVAL TO 
THE fftWRAl COCHT 

TO THE HONORABLE, THE JU9CSS OF BATf (TURf! 

The petition of WK. SOEWM BROADCASTING CO- ; ANT* one 
of tha defendants above named, respectful* 1 y represents to thin 
Honorable Court! 

1. Tha above entitled notion hae been brought in 
this court and ie now pending therein; and the time within 
which the defendant la required to answer or otherwise plead 

hae net yet expired. 

2. Said action ie of a civil nature and the value 
of the matter in controversy ie In excess of £3,OOh.no. 

3. (a) The said action involves a controversy 
solely between the plaintiffs who are stated in the Bill in 
Equity to be an unincorporated voluntary association organised 
and existing under and by virtue of the laws of the state of 
New fork, and the defendant ifta. Penn Broadcasting Company, 
which 1* a corporation organised and existing under and by 
virtue of the laws of the State of Pelaware, 


C. r. No. 


December Term, 1939 


No. 4506 In Equity 
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(b) The defendants ?* R. Go. ino., 

K#ltn Tailors, Tne., Royal fhoe Market, Ino., and B&iley* 8 
K^irnltur# Co. (hereinafter referred to &• "advertisers'*) 
are improperly Joined and have not been Joined in good faith 
by the plaintiff*, the plaintiff* knowing or having cause to 
know that the averment* In the Pi-3 in faulty to the effect that 
th® said advertiser® are co-adventurers with the defendant 
fm. Tom roadeasting Company and that the said advertisers 
participated In the broadcasting of the phonograph records which 
are the hade of the plaintiffs Bill in Equity are not correot. 

(o) 'four petitioner avers that the plaintiffs 
have and can have no cause or right of action against the eald 
advertisers for the following reasons. The said advertisers are 
business men conducting business enterprises In the City end 
County of Philadelphia and who fro* time to time have purchased 
advertising- time on station VPIM, operated by the Wm. Penn 
Broadcasting Company. Mono of the said advertisers earetpt 
. B. .hits Co. r no., are sponsors of any program* but merely 
purchase "srot announcements" of their wares and merchandise, 
which are interspersed from time to tins during the source of 
certain programs over station 1WW. The oontraot* between th# 
fetation and these advertisers do not epeolfy any particular 
time when the announcement is to be made, give the advertiser 
no control or direction of any Ylnd over the program or over the 
material which ie broadcast thereon, th© advertiser® merely 
submitting of the advertising which he desires to b# 

announced and the station agreeing to make a certain number of 
announcements of the advertising material during each day or 
week, as th® ease may be. B. *. Vhite Co., Ino., is th# sponsor 
a program, but its contract does not give the advertiser any 








*•* joyue^ UO41 p«ew lojw«q‘ $eo?f t#T^P 

CO* (p#fcfrir«i4S* 3*l«l**« »o ws |«r$*«fatr «#»»,) 

*1$P £U«* 4 *|Hjr 


control or direction of any kind over the program or over the 
materiel which la broadcast thereon, P* F. "'hit# Co*, Tno., 
merely submitting the script of the advertising which it desires 
to he announced, and the station agreeing to teak# such announce- 
meets of the advertising material during the program, the 
contract providing merely that it shall be a “dance music" 
program* Pone of the advertisers, including i'« ^* 'fait# Co*, 
toe., ever have or could have any control over the music or 
musical compositions which are breadoaet over the defendant 1 • 
station, nor can they control the selection of composition# 
which are broadcast (the same being in the ?*ole and exclusive 
control of the Station). The Station may broadcast eny type cf 
musical composition or (as to the “spot announcement" contracts), 
any other type of program which it deems beet suited for the 
purpose# of the Station and the advertiser has no control, no 
right to complain and will have no remedy if the advertiser is 
dissatisfied with, the program, other than to decline to renew 
the contract when the contract expiree. Ml of the foregoing 
facts were well known to the plaintiffs end the Joinder of the 
ml& Additional defendant# was ms.de by the plaintiffs solely 
for the rurpose of -raventing the removal of this cause of action 
to the federal Court. 

4. tour petitioner presents herewith a good md 
sufficient bond as provided by statute in such cases, that It 
will enter in the District Court of the United States for the 
restem District of Pennsylvania within thirty days from the 
date of filing of this Amended Petition a certified copy of the 
record in this emit, end that it will pay all costs which may 
be awarded by the said District Court in case the said District 
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Court shall hold that this suit was wrongfully or improperly 
removed thereto. 

UUJUIIIVUU your petitioner prays that thie eourt 
proceed no further herein ©*<septin|r to wait© an order accepting- 
the bond presented here^dth, an? direct?nr that a transcript 
of the record h-reln be made and filed in the United tatet 
"^strict Court; aforesaid. 


WSS. ?18Wr 99tD.il>0A«lfTlf9 C^frAJOf 
















o«s* l* 


£PT» « 


STATU OF S?T TOmc I 

80 

cnmt or wrt ?on* i 


HAIWL9 i. LAIWHT, belnji duly eworn according to 


law, depoaea and eaye that he la Vioa~President of "m* 'enn 
Oroadoaetlng Company, petitioner above named; that he la 
authorized to and doea make thta affidavit for and on lta 
behalf; and that the facta aet forth in the foregoing petition 
are true to the beat of hie knowledge, information and belief* 

Sworn to and subscribed 

before me thle litL day (M?) rL**?36' ** l£lZSSiffil*- . 

of April ,1940 






My Com iealon *:xpiree 

o /f W 
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national accoct<?ton of mmiim 
by JA?r- 'i jr, -ntJtrr. end 
FRIED v artNO, Trustee* Ad LI ten 


C. P. NO. 6 


m.‘. i-SKP PROAPCARTIHG COMPANY, 
F. B. WIT* CO. TNCl, 

stfitt; tailor ji, TWO., 

ROYAL SHOE UAWJCCT, INC*, 


royal shoe market, tnc, , 

HORRTfi STSEHRERO and HWAN 
oCHAtprtR. Individually and Trading 
as Jl».H,FY*n FTTRNTTtrRR CO. 


December Terra, 1939 


No. 430S In Fruity 


0 R D K R 


This cause coming on for hearing upon Petition and 


Fond of the defendant, Tm. Penn Proadeaetlng Company, for an 
order transferring thie oause to the United states District 
Court for the Eastern Dietrlot of Pennsylvania, and it appearing 
to the Court that the defendant has filed its Petition for euoh 
removal In due form of law and that the defendant hae filed Its 
Bond duly conditioned, with good end sufficient sureties, ae 
provided by law, and that defendant hae given plaintiff due and 
legal notice thereof, and It appearing to the Court that this le 
a proper cause for removal' to the eald District Court, 


NOT TffKIIlWE, eald Petition and ~ond are hereby 


aooe ted and it le hereby ordered «ND ADJUDGED that thie cause 

be and It is hereby removed to the United ,r? tate?» PI strict Court 
for the Eastern District of Pennsylvania, and the Cl rk Is 
hereby directed to make up the record n said cause for trans¬ 
mission to eald court forthwith. 



BY THE COURT, 
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NATIONAL ASSOCIATION OF PERFORMING 
ARTISTS by JAMES J. WALKER and 
FRED WARING, Trustees Ad Litem 


Vs. 


C. P. NO. 6 
DECEMBER TERM, 1939 


WM. PENN BROADCASTING COMPANY, 
P. B. WHITE CO., INC., KEITH 
TAILORS, INC., ROYAL SHOE 
MARKET, INC., MORRIS EISENBERG 
and HERMAN SCHAEFFER, Indivi¬ 
dually and trading as BAILEY'S 
FURNITURE CC. 


NO. 4508 IN EQUITY 


ANSWER TO AMENDED PETITION FOR REMOVAL 
_ RAISING QUESTIONS OF LAW _ 

The National Association of Performing Artists, 
the plaintiff in the above entitled cause, reserving its right 
hereafter, if necessary, to answer the averments in the Petition 
for Removal filed by the defendant Wm. Penn Broadcasting Company, 
suggests and avers that the said petition is insufficient in law 
for the following reason:- 

The petition presents no cause for removal. 

WHEREFORE, plaintiff respectfully requests the 
court to hear and dispose of the questions of law so raised and 
dismiss the defendant's petition for removal. 


/s/_HER BERT A. SPEISER 




























COMMONWEALTH OF PENNSYLVANIA 
COUNTY OF PHILADELPHIA 




HERBERT A. SPEISER, being duly sworn accord' 
ing to law, deposes and says that he is the attorney for the 
plaintiff, in the above entitled cause of action; that he be¬ 
lieves and therefore avers that the Petition for Removal filed 
by the defendant Wm. Penn Broadcasting Company is not sufficient 
in law, for the rea.son hereinbefore set forth. 


SWORN TO AND SUBSCRIBED : 

BEFORE ME THIS 20th DAY : /s/ HERBERT A. SPE ISER 

OF APRIL, A. D. 1940 : 


SEAL) 


/s/ DAVID BALAITY : 

Notary Public 

My Commission Expires March 10, 1941 

















I, JOHN M. SCOTT, Esquire, Prothonotary of the Courts of Common 
Pleas of the County of Philadelphia, acting by my Principal Deputy, Meredith 
Hanna, or my Second Deputy, John J. Hoerr, DO CERTIFY that the foregoing 
is a true copy of the Record; 



National association of performing artists by james 

J. WALKER and FRED WARING, Trustees Ad Llfcfci&jiff, 


anc 



WM. PENN BROADCASTING COMPANY, et al, _ Defendant, 

oi _ December - Term, 1939 — dumber - 4508 as full, entire 

and complete as the same remains on file in Court of Common Pleas No.--6- 

of the County of Philadelphia aforesaid, in the case above stated. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed 

the seal of the said Court, this - 28th - day of - May - in 

the year of our Lord one thousand nine hundred forty ( 1940) 

JOHN M. SCOTT, Prothonotary. 


By 




Principal Deputy Prothonotary 
Durante Absentia, Secundum Legem. 


COUNTY OF PHILADELPHIA, ss. 

/ T _ CURTIS BOKL 


Court of Common Pleas Nor- 


, Presiding Judge of the 
-j-Tor the County of Philadelphia, DO 


CERTIFY that the foregoing Record, Certificate and Attestation made by 

_ MEREDITH HANNA, Principal - Deputy Prothonotary of the 

said Court, whose name is thereunto subscribed, and the seal of the said Court 
affixed, are in due form and made by the proper officers. 

IN TESTIMONY WHEREOF, I have hereunto set my hand this — 28th 

day of _ May-: -— , in the year of our Lord one thousand nine 

hundred forty (1940) 



President Judge, Court of Common Pleas No. ^ 


COUNTY OF PHILADELPHIA, ss. 


I, JOHN M. SCOTT, Esquire, Prothonotary of the Courts of Common 
Pleas of the County of Philadelphia, acting by my Principal Deputy, Meredith 
Hanna, or my Second Deputy, John J. Hoerr, DO CERTIFY that the honorable 
_ CURTIS BOKL _ by whom the foregoing Certificate 



and Attestation were made, and whose name is thereto subscribed, was at the time 
of making thereof and still is, Presiding Judge of the Court of Common Pleas 

No. _ 6 _ _ of the County of Philadelphia duly commissioned and sworn ; to all 

whose acts, as such, full faith and credit are and ought to be given, as well in 
Courts of Judicature as elsewhere. 

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed 

the seal of the said Court, this - 28fcli - day of - May - in 

the year of our Lord one thousand nine hundred forty (l 940 ) 

JOHN M. SCOTT, Prothonotary. 


By 


Principal Deputy Prothonotary 
Durante Absentia, Secundum Legem. 
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HATXOMAL ASSOCIATION Of VtCMfWUHlM ) 
AH*ms, by 4 akes 4. wa uxm *nd ) 

FMEB tAftlJKI, Trueteee iUI Lit Mi ) 
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*tt. Fiym anoACCAStiHa om>jmx, ) 

F. »• tMITI CO., INC. ) 

KEITH fAiLOftS, IMC. # ) 

H03UL SHOE tfANtt*, INC., ) 
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aejuxmft, individually and trad- ) 

in* m iaxui'b f jtmitkihE oo. ) 


CIVIL ACTIO* 


flLi 1*0, 059 


OH PLAINTIFF* S NOTION 10 


opinion 


APJUL S«, 1941 


BAUD, 4.| 


Tfcl* wane cones before the Court it this tine 
on plaintiff*s notion to mmiM to the Qoamon Plena Court of 
Philadelphia County, Pennwylvaaia, fron which court it ««• renoved 
on the application of thn defendant, On. Fean Broadeaetia* Conpnny. 

Th« plaintiff* n biU la equity allege# that the 
defendant «u. Fean droadoastlng Conpnny own* and operate* a radio 
•tatlon; ,hHt th * other defendant* contracted with the nanageaent 
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of this station for advertisement of the business of the#e other 
ond that on program BWtrUii*« thee# buaine####, 
phonograph morA«| *«<l* by m emb ers of th* plaintiff association, 
were played and broadoast without permission of plaintiff and in 
violation of tho proparty right* of th# plaintiff* 

fh* partloular relief sought In tho bill 1* 
an injunction raotraining All defendants from using or oanolng to 
bo used any phonograph records embodying renditions, Interpretations 
and performances of any aewber or member* of th# plaintiff, for 
radio broadcast or any other sommsreial no# without th# consent or 
permission of th# plaintiff, th# bill eonoludes with th# ouotonary 
ploa for further r«liof a* nay seem Ju#t and proper. 

defendant# *m. Peon Broadcasting Company and 
P. St. Whit# Co., Ino. are corporation# organised and existing under 
tho law# of tho State of Delaware. The other defendant* are Penn¬ 
sylvania corporations or individual residents of PenneyIvanla. 

In it# petition for removal, th# an. Penn 
broadcasting Company alleged that th# action involve# a contro¬ 
versy solely between the plaintiff and It, and that the other 
defendant* were improperly Joined to prevent removal of the cause. 
After argument had, the petition for removal was granted by the 
state court. 

Pursuant to its position that the suit does 
not involve e controversy solely between the **. Penn Broadcasting 
Company and the plaintiff, one within the Jurlsdletlon of a federal 
court, the plaintiff has moved that the astlon be remanded to tho 
state court. The plaintiff contends that all of the defendant# sro 
involved in the controversy. 

Testimony was taken before the court to enable 








deteml nation of the relationship of the defendant advertisers 
to til* defendant station ana to the program during which their 
businesses *«r» advertised. In the light of thio evidence it 
appear# that non* of the Aofondaat advertisers had tht right to 
or did oxtroltt any control over tht destination of that rtcordt 
wore to be played* That* who designated particular program* dar¬ 
ing which their advertisements were to bo rtad know tht nature 
of the entertainment broadcast or the progrs* in whleh they par¬ 
ticipated. The other* who contracted for snnounointnti at parti¬ 
eular tint! between programs or at tints ohosen by the radio 
station* did not p* tloipat# in any Runner* and usually had no 
Interest in or concern for tht character of tht program at* 
before* or after tht tint its advertisements were read* Hone 
contracted for a partieular period during whleh it would deter- 
nlne th« nature or identity of entertalnnent broadcast* and 
adnlttedly none had any control whatever over the program preced¬ 
ing or following tholr announoenonte. In other word#* choice 
playing of the records were in all oases controlled exolu- 
elvely by the defendant etatloa. 

The plaintiff urges that* astuning an utter 
lata of eontrol the defendant advertisers over the defendant 
station*e solootion and execution of programs* it does not neces¬ 
sarily follow that the eonplaint fails to state a slain against the 
defendant advertisers* This proved lack cf control* it le argued* 
dees not detemlne the complaint to be legally insufficient. 

Xt is wsll settled, under the pertinent law, 
thit a performer who Rakes a phonograph record and causes to bo 
affixed thereto a notlot of a restriction that it Is not licenced 
for eamerelal radio broadcast 


, Ruy restrain the use of such by 








II. radio Station. Seff&ag V« 4PA9 Station, ln«.» 327 Fa* 433. 
whether this r» 0 triint own bn extended to an advertiser who ha* 
and exerts no control ov«r tbs conduct of the broadcasts during or 
between which advertising announcements, with no relation to tbft 
broftAftftot entertainment, are read, appears to bt & question upon 
which there fc*s bean no llluatlnatlon. 

tbs plaintiff oontsne that this la « doubtful 
question, one that night, on trial, b« resolved in its favor. It 
further contend* that, bn the instant notion, this court should not 
dsternino doubtful questions of l«w, that such mist bs tried in the 
eourt whioh baa Jurisdiction. In this latter contention, the plain* 
tiff is supported by authority. Chicago, h. 1. * Pae. hy. v. 
Sobwyhart, 287 9. 9. 194; Looks v. 0t. Loule-.ian Francisco by. Co. 

9? I. «d 419; Srvln v. Texas Co., 97 F. 24 906. However, X an 
decided that the restraint applied la the wring ease, supra, cannot 
be extended to the instant defendant advertisers, and that, there¬ 
fore, there Is no doubtful question whioh night be resolved In the 
plaintiff*# favor. 

Inaonuoh as the defendant advertisers have not 
•xeroleed, threatened to exercise or had the power to exercise any 
control aver the acta of the station In playing reoords, X an decided 
there has not been, is not now, and does not promise to be, any 
violation of the plaintlff'o property rights by the defendant adver¬ 
tisers. X on, therefore, altogether unable to define any basis upon 
whioh an injunction ©old issue restraining the defendant advertisers, 

furthermore, It is difficult to foreeast any 
practical value In or effect of an Injunction restraining the defen¬ 
dant advertisers free broadcasting or causing to be broadcast reoords 
of plaintiff' « Members. The advertisers have no voice in the 





selection of records to be played and exercise no control over ths 
playing of records. It follows, then, that any such Injunction 
would be a practical nullity; It would enjoin the defendant 
advertiser* from doing something they wor# powerless to do In any 
event* Furthermore, If the plaintiff in entitled to relief, an 
Injunction against the broadcasting coopany would protect it fully* 

ffco olaln of Joint liability appears clearly un¬ 
sound, without ©durable grounds and, therefore, insup portable. 
Something other than the were relation of advert!eer and station 
operator wust exist to support an action against ths advertising 
defendants for violation of the plaintiff's property rights by 
programs broadcast by ths station. 1 aat decided th»..t the bill 
statss a claia solely against ths «*• Penn rroadoeeting Company. 


The motion therefore must be and hereby is denied* 

















